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Question 1 

Methodically particularise, so far as possible from the information with which you have been provided, the claims which DNC Structures Ltd may face, and from whom. When doing so, it is important to identify the legal and factual nature and origin of any such claims. When completing this task, put yourself in the shoes of the legal advisor of potential claimants making a case. Do not seek to anticipate any defences that DNC Structures Ltd may raise. 

DNC Structures Ltd (hereinafter called “DNC”) can face the following claims:-

I. Claim from Devsoc Realisations Ltd for breach of contract
DNC can face a claim for their breach of contract for not providing a building that is fit for its own purpose, with good workmanship and material of good quality. This claim can be pursued by Devsoc Realisations Ltd (hereinafter “DRL”) being the Purchaser under the contract.
The subject contract is the JCT Constructing excellence-2006 executed as a simple contract as per page 31 therein. This was a Design and Build contract, under which DNC owed you a duty of care as per clause 4.4 therein, as well as being identified as a Lead Supplier and a Lead Designer and engaged as a professional consultant. Moreover, the option of Risk Allocation included in the contract was not selected as a contractual option. The parties to the contract were identified as being, the Client is Devsoc PLC, the Purchaser is Devsoc Realisations Ltd and the Supplier is DNC.
This claim can be based on the fact that DNC is a design and build contractor and hence responsible for the delivery of the whole building. However, the resulting building included defective render which affected the building and forced urgent remedial works especially after the storm occurring on July 2009, noting that the damage first occurred on October 2004, when fragment of the render had been noticed in the square. However, a patch repair was enough at this time, prior to the major defects appearing on July 2009. Whilst the responsibility for the defective render is prima facie spread between various parties, namely DNC, PDF, Watts and Render. However, DRL will seek recovery from its single point of responsibility, i.e. DNC.

DRL will be seeking recovery for all remedial works, as well as possible loss of rents from their tenants or any claims therefrom or from any other third party.
II. Claim from Devsoc PLC for breach of duty of care under tort
After proving that DNC owes them a duty of care in tort, Devsoc PLC can claim for DNC breach of that duty.

This duty of care can be established based on the existence of proprietary interest as well as the required proximity (discussed in details in Question 3)
DNC breached the duty of care by providing an inadequate render system as per the details stated in No. I above.

Devsoc will be seeking recovery for all remedial works, as well as possible loss of rents from their tenants or any claims therefrom or from any other third party.

III. Claim from DRL for breach of duty of care under tort

The above stated claim can be pursued by DRL on the same basis of Devsoc claim in tort detailed in No. II above.
IV. Claim from tenants of Bodega Complex for breach of duty of care under tort
The tenants of the Bodega Complex can claim against DNC for breaching the duty of care they owed them. However, since there is no direct relationship between DNC and the tenants (proximity), it will be doubtful whether or not tenants can prove the existence of any duty of care. (to be discussed further in Question 3)
Tenants will be seeking recovery for all losses they suffered from the consequences of the defective render, namely the fencing of the building and the introduction of the covered scaffolding walkway as an access to the building, which affected the appearance of the building and may drive potential customers away from the building in addition that it reduced their own comfort in using their rented premises and caused them disturbance.
V. Claim from Devsoc or the tenants of Bodega Complex under the Contracts(Rights of Third Party) Act 1999

Either Devsoc or the tenants of the Bodega Complex may call upon the Contracts (Rights of Third Parties) Act 1999 and try to enforce the duty of care owed under the initial design and build contract between DRL and DNC.
Question 2

Methodically particularise, so far as possible from the information with which you have been provided, the claims which DNC Structures Ltd may make against, respectively, PDF Design Limited, Watts Industrial Limited and Sir Render Limited. When doing so, it is important to identify the legal and factual nature and origin of any such claims. When completing this task, do not seek to anticipate any defences or  problems that DNC Structures Ltd may encounter in successfully securing recovery. 

I. DNC claims in contract
1. PDF Design Limited(hereinafter called “PDF”)
DNC can claim for PDF’ breach of contract for providing the render specification document PDF 1.01-Render which was full of mistakes, such as
:-

· The omission of specifying expansion joints between each floor and limiting expansion joints only to floors 1-2 and 3-4.

· Specifying a mortar designation II instead of III which would have been more suitable for use with timber.

The subject contract is the JCT Constructing excellence-2006 which was novated by Devsoc PLC to DNC on 5 June 2000, and was executed as a deed. This was a contract for providing professional services, under which PDF owed a duty of care of appropriately qualified and competent designer as per clause 4.5 therein, PDF was not identified neither as a Lead Supplier nor as a Lead Designer and was engaged as a professional consultant. Moreover, the option of Risk Allocation included in the contract was not selected as a contractual option.

DNC will be seeking recovery for all remedial works, as well as any claims from any other third party.

2. Watts Industrial Limited(Hereinafter called “Watts”)
DNC can claim for Watts breach of contract for approving the render specification document PDF 1.01-Render prepared by PDF and forwarded to Watts via email seeking their comments, which was merely attended by the word “looks ok” which reflects their negligence.
The subject contract is the JCT Constructing excellence-2006 which was novated by Devsoc PLC to DNC on 5 June 2000, and was executed as a deed. This was a contract for providing professional services, under which Watts owed a duty of care of appropriately qualified and competent designer as per clause 4.5 therein, Watts was not identified neither as a Lead Supplier nor as a Lead Designer and was engaged as a professional consultant. Moreover, the option of Risk Allocation included in the contract was not selected as a contractual option.

DNC will be seeking recovery for all remedial works, as well as any claims from any other third party.
3. Render Limited (Hereinafter called “Render”)
DNC can claim for Render breach of contract for providing a render of bad workmanship, mainly for the misstatement of the beneficial use of wood wool which was expressed by Render in their offer letter and which was depended upon by DNC, who couldn’t have the required expertise to examine the provided statement. Moreover, the expert report proved that the lack of sealing the joints between boards was one of the primary reasons for water penetration, which falls within Render scope of works.

The subject contract is the JCT Constructing excellence-2006, which was executed on 2 November 2001 as a deed. This was a contract for providing render works, under which Render did not owe a duty of care of appropriately qualified and competent designer, moreover it was not identified neither as a Lead Supplier nor as a Lead Designer and was not engaged as a professional consultant. Moreover, the option of Risk Allocation included in the contract was not selected as a contractual option. PDF render specification (PDF-1.01-Render) was specified as a contract document in page 11 therein. The table of third party rights/collateral warranties was left blank.
DNC will be seeking recovery for all remedial works, as well as any claims from any other third party.
II. DNC claims in Tort

1. PDF Design Limited
After proving that PDF owes them a duty of care in tort, DNC can claim for PDF breach of that duty.

This duty of care can be easily established especially that it is explicitly mentioned in their JCT CE contract as per clause 4.5 therein.

PDF breached the duty of care by providing a negligent specification as explained in No.I-1 above.

DNC will be seeking recovery for all remedial works, as well as possible loss of rents from its tenants or any claims therefrom or from any other third party.

2. Watts Industrial Limited

After proving that Watts owes them a duty of care in tort, DNC can claim for Watts breach of that duty.

This duty of care can be easily established especially that is explicitly mentioned in their JCT CE contract as per clause 4.5 therein.

Watts breached the duty of care by negligently approving PDF specification as explained in No.I-2 above.

DNC will be seeking recovery for all remedial works, as well as possible loss of rents from its tenants or any claims therefrom or from any other third party.
3. Render Limited

After proving that Render owes them a duty of care in tort, DNC can claim for Render breach of that duty.

This duty of care can be established based on the reasonable expectation that DNC will depend upon Render statement, since they lack the expertise to check it.

Render breached the duty of care by providing a misstatement of the adequacy of Wood Wool in lieu of Metal mesh in addition of missing to seal the joints between boards, as explained in No.I-3 above.

DNC will be seeking recovery for all remedial works, as well as possible loss of rents from its tenants or any claims therefrom or from any other third party.
Question 3

advice to your client in which you set out in detail the likely liability position (on current information) of DNC Structures in relation to the claims identified in part 1 of the task. Support your answer by reference to properly cited legal authority. 
Dear M/s DNC,
As per your request, please find below our analysis of the expected claims:- 

I. Claim from DRL for breach of contract

We advise that your defense against this claim will be based on the expiry of the limitation period, in this regards we refer you to the Limitation Act 1980, Section 5, Time limit for actions founded on simple contract, which states “An action founded on simple contract shall not be brought after the expiration of six years from the date on which the cause of action accrued”
First of all, this section is the applicable one, since your contract is executed as a simple contract and not as a deed (as per page 31 in JCT-CE contract).
Having established the applicable type of contract, we have to establish the date in which the “cause of action accrued” as stated in the above referred section, in contracts the damage accrues when the contract is breached
. Accordingly, by applying this principle to your case, whilst the contract could have been breached in any point during construction period, but even by considering the last day of the contract which is the date of issuance of the Practical Completion Certificate, which was on 5 April 2002, hence the limitation period only extends till 4 April 2008, adopting the worst case scenario.
In conclusion, the limitation period expired (as of today’s date of 7 September 2009) , and this claim will fall without discussing any further details.
II. Claim from Devsoc PLC for breach of duty of care under tort

The first point to be examined is the limitation period in this case, claims in tort have various applicable criteria for determining the limitation periods.
The applicable statutes are the Limitation Act 1980 amended by the Latent Damage Act 1986, which set out the limitation periods as follows:-

· Six years from the date on which the cause of action accrued (S-2)
· Three Years from the starting date of discovery of damage (S- 14A)

· S-14 A is subject to a long stop of fifteen years from the date of breach (S-14B).

The following is an illustrative sketch 
to the different limitation periods:-

[image: image2.emf] 
By applying these periods to the current case, we find that the cause of action accrued when the damage was suffered, this was on October 2004 when fragments of render had been noticed. Hence, limitation will be till October 2010 and no need to scrutinize the other periods.  

Furthermore, in order for Devsoc to establish the existence of the duty of care, they must have a proprietary interest at the time of loss or damage as stated by Lord Brandon in Leigh & Sillavan Ltd v Aliakmon Shipping Company TA \l "Leigh & Sillavan Ltd v Aliakmon Shipping Company" \s "Leigh & Sillavan Ltd v Aliakmon Shipping Company" \c 1 

 XE "Leigh & Sillavan Ltd v Aliakmon Shipping Company" 
, at 809 where he said: “. . . there is a long line of authority for a principle of law that, in order to enable a person to claim in negligence for loss caused to him by reason of loss or damage to property, he must have had either the legal ownership of or a possessory title to the property concerned at the time when the loss or damage occurred, and it is not enough for him to have only contractual rights in relation to such property which have been adversely affected by the loss of or damage to it”, and since Devsoc have been freeholder of the site since May 1999, they have the required proprietary interest and consequently, DNC owes them a duty of care. And finally, we refer you to Biffa Waste Services Ltd v Maschinenfabrik Ernst Hese Gmbh XE "Biffa Waste Services Ltd v Maschinenfabrik Ernst Hese Gmbh"  
, in which the same contractual matrix existed, in which Biffa Leicester was in the postion of Devsoc and Biffa Waste in the position of DRL and MEH in the position of DNC, and it was held that MEH owed a duty of care in tort to Biffa Leicester.

Having established the existence of duty of care, we now move to examine whether or not this duty was breached. The breach occurred due to the defective render which was due to bad workmanship of your servant Render for failing to seal the joints between wood boards and for his statement of the adequacy of wood wool as a replacement to metal mesh, also the negligent specification provided by your other servant PDF contributed to the defect, and finally Watts negligent approval of the said specifications. 
Considering the sought recovery of damages which constitutes a pure economic loss as concerns the cost of remedial works, fencing of the building and the provision of a fenced walkway, which will annoy the tenants and may deprive Devsoc from rents or even render them liable to third parties. Please note that pure economic loss is only recoverable in tort if a relation of the Hedley Byrne XE "Hedley Byrne" 
 type was established, that’s to say if Devsoc proved that you provided a wrong statement or that they relied on your expertise and that you assumed responsibility towards them, and since as stated before this contract is a design and build contract, this only reflects that Devsoc relied entirely on DNC (through their subsidiary DRL as per the case of Biffa referred to above) for the provision of a building that is fit for its own purpose and not even merely of good quality material and good workmanship. It follows that DNC was in enough proximity with Devsoc, being named in his contract as the Client and being the party novating the design contracts with PDF and Watts, so it is reasonable to say that DNC assumed responsibility to Devsoc and that they were fully aware that the outcome of any negligence from their part will have forseeable effects on Devsoc. In this regard, we refer you to Henderson and Others v Merrett Syndicates Ltd. and Others TA \s "Henderson and Others v Merrett Syndicates Ltd. and Others"  XE "Henderson and Others v Merrett Syndicates Ltd. and Others" 
 in which Lord Goff stated: 


“In addition, the concept provides its own explanation why there is no problem in cases of this kind about liability for pure economic loss; for if a person assumes responsibility to another for personal services there is no reason why he should not be liable in damages to that other in respect of economic loss which flows from the negligent performance for such services. It follows that once the case is identified as falling within the Hedley Byrne principle there should be no need to embark on any further enquiry whether it is fair and reasonable to impose liability for economic loss …”.

A further reference is established in Mirant-Asia Pacific Ltd v Ove Arup and Partners International Limited XE "Mirant-Asia Pacific Ltd v Ove Arup and Partners International Limited"  TA \l "Mirant-Asia Pacific Ltd v Ove Arup and Partners International Limited" \s "Mirant-Asia Pacific Ltd v Ove Arup and Partners International Limited" \c 1  
, in which H.H. Judge John Toulmin Q.C stated: ”Arup assumed responsibility to CEPAS for design services and there is no reason why it should not be liable in damages for any economic loss which flows from the negligent performance of such services.”.
Accordingly, you will be found liable for the recovery of Devsoc economic loss.
III. Claim from DRL for breach of duty of care under tort

The situation will be different if DRL opted to claim against DNC in tort for breaching the duty of care you owed them. As a starting point, we have to examine whether a concurrent liability will exist in both contract and tort, the existence of this concurrency was confirmed in Henderson and Others v Merrett Syndicates Ltd. and Others TA \l "Henderson and Others v Merrett Syndicates Ltd. and Others" \s "Henderson and Others v Merrett Syndicates Ltd. and Others" \c 1 

 XE "Henderson and Others v Merrett Syndicates Ltd. and Others" 

 XE "Henderson and Others v Merrett Syndicates Ltd. and Others" 
 which clarified that professionals owe their contractual clients a concurrent duty of care in tort, unless inconsistent with the contract provisions. Moreover, in  TA \l "Storey v Charles Church Developments Ltd" \s "Storey v Charles Church Developments Ltd" \c 1 Storey v Charles Church Developments Ltd TA \s "Storey v Charles Church Developments Ltd" 

 XE "Storey v Charles Church Developments Ltd" 
, the same concurrency was confirmed permitting the plaintiff to select the remedy that is most advantageous. 

However, applying the concept of proprietary interest explained in No. II above and since DRL had a lease from 1 June 2000 till 31 May 2002, whilst the first signs of loss occurred on 2004, they don’t have proprietary interest and can not claim in tort.
IV. Claim from tenants of Bodega Complex for breach of duty of care under tort

The tenants of the Bodega Complex can claim against DNC for breaching the duty of care they owed them. However, the fact that no proximity exists between them and DNC will deny the existence of this duty due to the lack of privity.
In this regard, we refer you to Murphy v. Brentwood TA \l "Murphy v. Brentwood" \s "Murphy v. Brentwood" \c 1  XE "Murphy v. Brentwood" 
  where Lord Oliver stated “I have found it impossible to reconcile the liability of the builder propounded in Anns with any previously accepted principles of the tort of negligence and I am able to see no circumstances from which there can be deduced a relationship of proximity such as to render the builder liable in tort for pure pecuniary damage sustained by a derivative owner with whom he has no contractual or other relationship.”
Accordingly, tenants can not claim in tort, that’s why usually this problem is overcame by the acquisition of a collateral warranty or by being assigned the right of action by the contracting party (both are not your case) 
V. Claim from Devsoc or the tenants of Bodega Complex under the Contracts (Rights of Third Party) Act 1999

Devsoc or the tenants can not get any recourse from the above captioned Act, since by virtue of sec(2) of the Act “Subsection (1)(b) does not apply if on a proper construction of the contract it appears that the parties did not intend the term to be enforceable by the third party.”. This right was expressly excluded in the contract in page 36, clause 1.4, Contracts (Rights of Third Parties) Act 1999, which states “Except as provided in clause 9.4, nothing in this Contract confers or is intended to confer any right to enforce any of its terms on any person who is not a party to it.”, and since the referred clause 9.4 deals only with collateral warranties, none of which were provided to tenants, the Act will not apply.
Question 4

Adopting the role of legal advisor respectively to PDF Design Limited, Watts Industrial Limited and Sir Render Limited, write letters of advice (i.e. three in total) to your clients in which you set out in detail the likely liability position (on current information) of your clients in relation to the claims identified in part 2 of the task. Support your answer by reference to properly cited legal authority. Include discussion of whether, and if so how, your clients may be able to share liability with others. Assume for the purposes of this element that a valid claim can be pursued against DNC Structures Ltd. 
Introduction

Before stepping into the details of the three letters, I want to define the liable party for each factor that contributed to the building defects as per Al Fresco report:-

1. Expansion Joints: this is the mistake of PDF who failed to specify expansion joints between all floors (and Watts for approving the specifications).

2. Mortar Specifications: this is the mistake of PDF who specified Designation II instead of III (and Watts for approving the specifications).

3. Sand: it is not clear if a wrong type of sand was specified (or omitted to be specified) by PDF, in which case it will be their mistake as well as Watts for approving it, or it was specified but DNC wrongfully used the wrong type of sand, in which case it will be DNC’s mistake.

4. Water proof membrane: this was specified but not installed; accordingly it will be Render’s mistake, since it is within their scope of works.

5. Wood Wool: this mistake is shared between Render who provided a statement of its adequacy, whilst Al Fresco confirmed that its adequacy is doubtful and DNC who accepted their offer without seeking PDF/Watts approval of the change in specifications. 

6. Boards’ joints: the failure to seal joints between boards is attributable to Render’s bad workmanship.
N.B.
Please refer to Render quotation which detailed what was specified in the document PDF 1.01-Render.
I. Letter to PDF
Dear Sir,

Further to our previous letter stating the potential claims you might be facing from DNC regarding the defects in the Bodega Complex, please find below our analysis for the same:-
1. Claim in Contract 

DNC can claim under his contract with you for your breach thereof, for specifying wrong mortar specification as well as omitting to specify expansion joints in some floors. First, we need to examine if your contract is still within the limitation period, which is 12 years from the date of breach in case of deeds (which is your case). Establishing the date of breach is not very easy, but noting the email sent from you to Watts on 2/2/2000 including the final version of the specification PDF 1.01-Render, this will be argued as the latest possible date of breach, the date in which you finalized the specifications with all its mistakes, hence the limitation period will extend till 1/2/2012, i.e. your are still within the claiming period.

However, another issue will arise which might be to your benefit, the fact that the above detailed breach occurred on February 2000, whilst your contract was novated on 5 June 2000, hence the errors occurred prior to your contract novation, and DNC can not claim for any mistakes that happened prior to your novation date.In this regard, we refer you to Blyth & Blyth Ltd v Carillion Construction Ltd TA \l "Blyth & Blyth Ltd v Carillion Construction Ltd" \s "Blyth & Blyth Ltd v Carillion Construction Ltd" \c 1  XE "Blyth & Blyth Ltd v Carillion Construction Ltd" 
 , in which it was established that the wrongdoer will not be held liable for any errors occurring prior to the novation date, Whilst this is a Scottish decision, and therefore not binding on English courts, it will be treated as “persuasive” and therefore of likely application in England. Moreover, although many people have queried whether this decision was correct, but was never disapproved, the impact of this decision is the creation of another of the proverbial "legal black holes", so this scenario may be ambiguous and the consequences so far are uncertain and may work to your benefit. 

2. Claim in Tort 

As established in our previous letter (Refer to Question 2), you do owe DNC a duty of care by virtue of (inter alia) clause 4.5 of your contract. it follows that DNC also can establish that you breached this duty by providing wrong specification regarding mortar designation as well as omitting to specify expansion joints in some floors, both factors contributed to the building defects. As for the limitation period, it goes without saying that you are still within this period which will be calculated from the date of sustaining damages (i.e. 6 years from October 2004) 

Regarding the recovery of damages, in this case it will be recovery of pure economic loss, which is the value of the valid claims pursued against DNC being the design and build contractor of the building, as explained in Question 3-II above, recovery in tort is only allowed for cases of physical damages to neighboring properties or injuries, but for pure economic loss, it can only be recoverable if a relation of the Hedley Byrne
 type was established, which is a wrong statement upon which DNC relied, in your case, this will be established since you are the architect who is hired to provide his design expertise and one of your main duties was to prepare the specification, which turned out to be mistaken as stated above. Hence, DNC will be able to recover his losses resulting from your mistakes. Moreover, we refer you to Mirant-Asia Pacific Ltd v Ove Arup and Partners International Limited XE "Mirant-Asia Pacific Ltd v Ove Arup and Partners International Limited" 

 TA \l "Mirant-Asia Pacific Ltd v Ove Arup and Partners International Limited" \s "Mirant-Asia Pacific Ltd v Ove Arup and Partners International Limited" \c 1  
, where it was stated “H6 (1) Where a designer performed services of a professional or quasi-professional nature he was in the same position as a banker, solicitor, surveyor, valuer or accountant and liable on principle for economic losses”, thus confirming that designers fall in the same category of bankers, and by virtue follow the Hedley Byrne rule for recovery of pure economic loss, due to wrong statements (i.e. their professional service).
In a different issue, you might not be able to recover under your insurance policy, since you became aware of the likely claim vide DNC letter on 11 October 2004, in which you were informed that “please be in no doubt that if this issue resurrects, we will certainly be seeking an indemnity from you company”. However, your first notification to your insurer was on 4 August 2009, i.e. 5 years later. We refer you to your insurance policy which states that they will not make any payment under the policy unless you gave them a prompt notice of anything which is likely to give rise to a claim under this policy. Further, we refer you to Kier Construction v Royal Insurance XE "Kier Construction v Royal Insurance"  TA \l "Kier Construction v Royal Insurance" \s "Kier Construction v Royal Insurance" \c 1  
 in which the policy required the contractor to notify the Insurer “as soon as possible” of an occurrence and that Insurers’ liability under the policy was conditional upon observance of the terms by the Insured. The Insured became aware of damage to some piles of a type that would be insurable, but did not notify Insurers for about 4 weeks. The Court considered that this was too long. So if the Court considered 4 weeks too long, your notification period of five years will likely drop any insurance claim you might be seeking.
II. Letter to Watts

Dear Sir,

Further to our previous letter stating the potential claims you might be facing from DNC regarding the defects in the Bodega Complex, please find below our analysis for the same:-

1. Claim in Contract

DNC will claim against you for breach of contract by negligently approving the wrong specification prepared by PDFs. The same particulars explained in No.I-1 above will apply whether for the validity of limitation period, since your approval of PDF specifications was vide your email sent on 4 February 2000, and with the absence of any facts reflecting any further communications regarding the approval thereof, we will assume that at this date you committed your breach, which is the negligent approval of the document PDF 1.01-Render, accordingly the limitation period will extend till 3 February 2012, and you are still within the limitation period.

However, as established above you also can benefit from the concept of pre-novation errors, since your error also occurred on 4 February 2000 prior to your contract novation date on 5 June 2000. 
2. Claim in Tort

In tort, you owe a duty of care to DNC, being their structural designer, and since you were hired to contribute with your expertise in the compiling of specifications, however you negligently approved the one prepared by PDF, which turned out to be mistaken, you will be found liable for DNC as explained in No.I-2 above.

III. Letter to Render

Dear Sir,

Further to our previous letter stating the potential claims you might be facing from DNC regarding the defects in the Bodega Complex, please find below our analysis for the same:-
1. Claim in Contract
Your contract with DNC was executed as a deed on 2 November 2001, hence the limitation period will expire 12 years later, ending on 1 November 2013, so your contract is within the limitation period without even trying to establish when the actual breach happened, since by adopting the earliest possible date you are still within the limitation period.
DNC will claim for your breach of contract for omitting to provide the breathable water proof membrane, as well as failing to seal the joints between boards, moreover their statement of the adequacy of wood wool was confirmed by their expert Al Fresco, these investigations did not prove such adequacy yet.

Hence, you will be found liable for the consequent damages.
2. Claim in Tort

In tort, while you are not specified as a professional consultant and you were not involved in design, you were expected to work as per PDF specifications. However, you opted to provide your own expertise and confirmed that you had a good experience using wool woods and you confirmed within your offer “This can be used instead of stainless steel mesh”, based on these statements, DNC accepted your proposal and agreed that you install the same instead of stainless steel mesh, accordingly this can well establish a relation of the Hedley Byrne
 type, and DNC can recover their pure economic loss from you, since they relied on your statements and they lacked the required expertise to check it. Moreover, in Shanklin Pier Ltd v Detel Products Ltd XE "Shanklin Pier Ltd v Detel Products Ltd"  TA \l "Shanklin Pier Ltd v Detel Products Ltd" \s "Shanklin Pier Ltd v Detel Products Ltd" \c 1  
, it was stated that an informal collateral warranty may occur e.g. if a supplier represents that its products are suitable for a particular purpose, hence DNC can prove that they have an implied collateral warranty even though you did not provide any.

Accordingly, DNC can recover their economic loss from you.
IV. Contribution

Since the building defects was a result of many mistakes, namely: the wrong specifications, the approval of the same by Watts, the wrong type of sand, the lack of waterproof membrane the lack of joint sealing and finally the use of inadequate wool wood instead of metal laths (refer to introduction above for the liable party of each default), each of the three parties can seek contribution from the two other parties based on the Civil Liability (Contribution) Act 1978, which states in section 1: “(1) Subject to the following provisions of this section, any person liable in respect of any damage suffered by another person may recover contribution from any other person liable in respect of the same damage (whether jointly with him or otherwise)”, to analyze the applicability of this section there are two important criteria, contributing parties must be “liable” for “the same damage”.
Liability of the PDF, Watts and Render was explained above, and all three are liable to DNC and a successful claim can be pursued against any of them. Considering the damage each party is liable of, in this case DNC will be suing to recover any expenses they incurred to rectify the building defects or any compensation they paid to indemnify their claimant (refer to Question 3), accordingly the definition of damage here, is not the physical damage that occurred to the building which is suffered by Devsoc, instead DNC will be claiming for the money they incurred to rectify the defective building, and noting that the building was defective due to various reasons to which all parties contributed, any party can join the other two parties in the action. We refer you to Royal Brompton Hospital NHS Trust v Hammond (No.3) TA \l "Royal Brompton Hospital NHS Trust v Hammond (No.3)" \s "Royal Brompton Hospital NHS Trust v Hammond (No.3)" \c 1  XE "Royal Brompton Hospital NHS Trust v Hammond (No.3)" 
, in which Lord Bingham  stated the following very useful test: “When any claim for contribution falls to be decided, the following questions in my opinion arise: 

(1)what damage has A suffered?

 (2) is B liable to A in respect of that damage?

 (3) is C also liable to A in respect of that damage or some of it?”

Hence by applying this test to the current case (in the same chronological order):-

1) A (DNC) suffered the damage of the cost incurred to rectify the defective render.

2) B (any of the three parties PDF/Watts/Render) are liable because their negligence was the reason for A having to incur the rectifying cost.

3) C (any of the three parties), share some of the responsibility for A having to incur the rectifying cost. 
Based on above, all three parties are liable for the “same damage”, and any party can seek contribution from the other two parties.
Question 6

Assume that DNC Structures Limited went bust last year. Set out, with reference to legal authority, your analysis of the prospects of success that Devsoc Plc would have for securing recovery against, respectively, PDF Design Ltd, Watts Industrial Limited and Sir Render Limited. [25%] supposed 1500-actual 1433
If Devsoc opted to claim directly against PDF, Watts and Render, they will face the following problems:-

· The fact of novating their contracts with both PDF and Watts resulted in extinguishing the old contracts and replacing them with the new contracts between PDF and Watts, and hence there is no contract currently between Devsoc and either PDF or Watts and of course there was no contract at any time with Render.

· The above will prevent Devsoc from any contractual claim, since no contract exists with any of the three entities.

· Accordingly, the other recourse will be to claim in Staute, this can be done by calling upon the Contracts(Rights of Third Party) Act 1999. However, Devsoc will be prevented from any recourse from the Act, since by virtue of sec(2) of the Act “Subsection (1)(b) does not apply if on a proper construction of the contract it appears that the parties did not intend the term to be enforceable by the third party.”. This right was expressly excluded in the contract in page 36, clause 1.4, Contracts (Rights of Third Parties) Act 1999, which states “Except as provided in clause 9.4, nothing in this Contract confers or is intended to confer any right to enforce any of its terms on any person who is not a party to it.”, and since the referred clause 9.4 deals only with collateral warranties, the Act will not apply. However, it will not affect the application of any collateral warranty (if provided)
By examining the provided collateral warranty, at the initial contract between Devsoc and both PDF and Watts, the collateral warranties were specified to be for the Purchaser, which was Devsoc in this case. However, after novating the contracts to DNC, there is no evidence that this description was changed. In this regard, it is very important to highlight a very important concept in contract interpretation, any defined word can only be read with reference to its definition not with reference to its logical meaning, accordingly, the word “Purchaser” in the novated contract will only refer to DNC and can’t be interpreted as referring to the purchaser of the land which is Devsoc, hence the collateral warranties will be for the favor of DNC and not Devsoc. Another issue to discuss, is the odd use of these collateral warranties, collateral warranties are initially contracts that are collateral to the initial contract, to confer rights to a third party and overcome the lack of privity, accordingly it is almost invariably used to the benefit of a third party who is not party to the contract, moreover the first line of Part 8 in JCT CE contract clearly states that “The Supplier shall procure rights/deeds of calletral warranty in favour of third parties..” (emphasis added), however the specified collateral warranty was stated to be provided to a contracting party and not a third party. It is not clear why in this case in both the initial contract with Devsoc and the novated contract to DNC, collateral warranties were required to be for the favor of Purchaser (Devsoc in first contract and DNC in novated one), hence it is not a collateral contract, instead it is a duplication of the existing one, and in practical terms it is of no use, since all required warranties are already included in the initial contract. 
Moreover, it is not clear from the facts, whether a collateral warranty was provided to Devsoc prior to novation and if so, whether it is still valid or not.

Based on above, the collateral warranties can not be called upon by Devsoc except if DNC assigned their rights thereon by way of absolute legal assignment, in this case Devsoc can call upon it, all that is needed is that DNC gives a mere notification of the assignment to PDF and/or Watts, as provided for in Page 24, Clause 8 of the JCT-CE contract, which states: “The rights contained in this Schedule may be assigned without the consent of the Supplier by the Beneficiary, by way of absolute legal assignment, to another person (P1) and by P1, by way of absolute legal assignment, to another person (P2). In such cases the assignment shall only be effective upon written notice of the assignment being given to the Supplier. No further or other assignment of the rights will be permitted and in particular P2 shall not be entitled to assign these rights”. However, it is to be noted that in spite of the afore referred clause giving unilateral assignment rights to the Beneficiary of the Collateral Warranty (DNC), it is contradicting with  Clause 9.1 (Page 53) which prohibits assignment unless the consent of the other party is secured prior to the assignment, unless the Purchaser is the Client which is not the case, however noting that the latter clause is a general one whilst clause 8 of Page 24 is a more specific clause dealing with collateral warranties, it is likely that the specific clause will override the general one (but again the Contra proferentem rule must be considered which in case of duplication or ambiguity, may work in the favor of the party that was not involved in the authoring of the contract which are PDF and/or Watts)

Notwithstanding the above referred contradiction, if assignment is allowed it will follow the Law of Property Act 1925 s136 (1).
· The recourse of collateral warranty does not apply to Render, since they were not required to submit any collateral warranty under their contract with DNC.
· The final recourse to Devsoc will be to sue the three entities in tort, first we have to examine whether or not the claim is within the tortious limitation period, as detailed above in Question 3, the limitation period is 6 years from the date in which the Cause of action accrued, that is when the damage was suffered, this was on October 2004 when fragments of render had been noticed. Hence, limitation period will extend till October 2010. So we advise that the claim is still within the limitation period. 

· However, the prospect of succeeding in this claim is very weak, since the courts’ tendency will be not to short circuit the existing contractual matrix, in which Devsoc did not opt to have any contractual link with any of the three entities, whether by novating their contracts with PDF and Watt, or by not entering into any contract with Render.
This concept was outlined in Henderson and Others v Merrett Syndicates Ltd. and Others TA \s "Henderson and Others v Merrett Syndicates Ltd. and Others"  XE "Henderson and Others v Merrett Syndicates Ltd. and Others" 
 by Lord Goff who stated “...in many cases in which a contractual chain comparable to that in the present case is constructed it may well prove to be inconsistent with an assumption of responsibility which has the effect of, so to speak, short circuiting the contractual structure so put in place by the parties... Let me take the analogy of the common case of an ordinary building contract, under which main contractors contract with the building owner for the construction of the relevant building, and the main contractor sub-contracts with subcontractors or suppliers... there is generally no assumption of responsibility by the sub-contractor or supplier direct to the building owner, the parties having so structured their relationship that it is inconsistent with any assumption of responsibility.” Moreover, In Galliford Try Infrastructure Ltd v Mott Macdonald Ltd TA \l "Galliford Try Infrastructure Ltd v Mott Macdonald Ltd" \s "Galliford Try Infrastructure Ltd v Mott Macdonald Ltd" \c 1  XE "Galliford Try Infrastructure Ltd v Mott Macdonald Ltd" 
, Neuberger L.J. said : “..ii) There should be no tortious duty in relation to the advice given by A, as between A and C, because the three parties have intentionally structured their relationships so that there is no direct duty between A and C, but separate duties between A and B, and between B and C.”
Moreover, although a similar short circuiting between employer and contractor’s servants was allowed in the case of Junior Books v Veitchi XE "Junior Books v Veitchi"  TA \l "Junior Books v Veitchi" \s "Junior Books v Veitchi" \c 1 
, subsequent cases since 1982 have emphasized the uniqueness of this decision with the clear intention of confining it to its particular facts without actually over-ruling it. In 1988, in the case of D & F Estates v Church Commissioners for England XE "D & F Estates v Church Commissioners for England"  TA \l "D & F Estates v Church Commissioners for England" \s "D & F Estates v Church Commissioners for England" \c 1 
, the House of Lords said that the Junior Books decision could not be regarded as laying down any principle of general application in the law of tort.

In conclusion, Devsoc can not recover from Render, and can only recover from PDF/Watts under the collateral warranties provided they are assigned to them by DNC.

Appendix A

AL FRESCO REPORT
Selected Extracts from the initial report prepared for DNC Structures Ltd by their

expert, Al Fresco

36. Summary

The possible factual causes of the failure identified so far are as follows:

Expansion Joints

The render was applied in three horizontal sections, with horizontal expansion joints included only between floors 1 and 2, and floors 3 and 4.

This appears to contravene current guidance (e.g. see 6.13 of BS 13914-1:2005 and TRADA Advice Sheet 49) which indicates that expansion joints must be included where there is a risk of differential movement. In a timber structure that can certainly occur at each floor level. The absence of such joints may have contributed to the failure of the façade.

7.4.3.3 of BS 13914-1:2005 also suggests that consideration should be given to the isolation of the lathing from the timber structure in order to minimize the transfer of movement from the frame to the lathing. This was not done either.

Mortar Specification

Results of mortar testing indicate that the mix used was Designation II3.

This is quite a strong mix for use with a timber building and I would have expected to see Designation III which contains significantly more lime.

Sand

The sand used in the mix seems to have been fine builders sand. It is more usual to use a coarser sand for rendering. Whilst coarser sand is a little harder to work, it takes on less water in the mix, and is less prone to cracking as it dries.

Water Penetration

This evidently was a wide-spread issue once the render had begun to break down given the exposure of the building and its location in an area of high rainfall. However, water ingress through render tends to have relatively little structural effect even on timber framed buildings since good practice and common sense tends to require that before applying the render support system a breathable water proof membrane is applied. However, that was not done in this case. It is not clear why not, since the specification did include one. Tests on fragments of the render indicate that so long as it maintained integrity, the water-proof render and surface paint would keep water out effectively. However, once cracking commenced, water was sucked in through the cracks by capillary action and affected the timber frame.

The render was applied to a render carrier which seems to have been made from wood wool treated with portland cement. I have not yet established why this product was used, since the render specification indicates the use of stainless steel expanded mesh. In itself wood wool boards have some positive attributes, being quite thermally efficient, and basically water-proof. However, the joints between boards were not sealed, thereby letting water into the timber frame. In addition, investigations have not yet established whether render will adhere to this type of board as well as to mesh and it may be that the use of this board itself contributed to the wider façade failure.
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