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Part 1-b

Introduction 
This is a completion to the first portion of Part 1, in which I will state my reflection on both other groups answer and the interaction with my own group in answering the first portion of this part.

Reflection on other Groups answer 
In general answers provided by other groups were concise and accurate, I enjoyed reading and most of them were very informative, especially the reply provided for “legal reasoning” and “misrepresentation”. 

However, I have the following quick comments on some of the answers:-

· Group A- Critical path analysis:

1. No definition of the meaning of critical path itself, and that it is the path containing the project’s critical activities, and then it should have been followed by a definition of what a critical activity is, which are the activities with no float.

2. In Page 5, an undefined expression “smoke and mirror”
3. The paper in general focus on CPA as a delay analysis tool and overlooking that it is a powerful planning tool for monitoring progress.
4. The jump between pages 5 to 6 reflects the work of two individuals not linked together.

· Group C- “If” Contract

Two subjects were worth discussion under the Letter of Intent (LoI) heading:-

1. Rights and liabilities will be limited to those contained in the LoI

2. Payment will be made even if the executed work is of no use to the defendant 

· Group F- Penalty Clause
1. It should have contained a brief about contractor’s ways of defending LADs.

2. No reference to Temloc v Errill Properties 
 case to reflect that employer can not recover more than the sum stipulated in the contract.

3. No discussion of the effect of Prevention Principle and the Time at large on LADs.

4. No discussion for whether or not LAD is an exhaustive remedy.

5. No discussion of the recourse available to the employer if the LAD clause ceased to be applicable (i.e. general damages)
· Group G- Abrahamson Principle
1. In Page 4, stated that PFI projects are used by governments to shift risks with no mentioning of the risks generated therefrom on the governments.
Reflection on My Group Mates 
In general, I learnt a lot from group working, it was my first time to get involved in such works, also I helped my colleagues gathering their thoughts and focusing on the assignment subject, an experience I acquired from attending various contractual meetings, which require a very high degree of focusing.
My reflection on my group mates is as follows:-

· Nicola Parry :
She was the most helpful and keen to get the work done, active and open for suggestions, was a great help, attended all our online discussion sessions.

·  Nawamal Hewamanage:
Also, keen to cooperate, attended all our online session, his spirit and willingness to help was very good.

· Nicholas Ebdon:
He attended only one of our sessions, friendly, was ready to contribute but didn’t have much contribution in the assignment.
·  Martin Burke:
His attitude was unjustified, he did not attend any of our sessions in spite of the various emails we sent him, he did not reply to a single one of them, and when we finally informed him in one of the emails that this is a group effort and we would expect his contribution, he replied with an empty email without addressing any of us even with a simple “hi” and simply attached his contribution, I personally did not appreciate his attitude, and I believe most of us didn’t.
Part 2

Introduction 
This report aims to analyze the unfortunate dispute between my client, EMPLOYER, the owner of the new restaurant and the contractor, CONTRACTOR.

In my report, I will start by stating the sequence of events leading to the dispute with no analysis thereof and the sought remedies by each party. I will then move to analyze both parties’ arguments in more details based on the relevant legal principles; to lead us to the last section comprising the conclusion and awards, which will recap both parties’ entitlements and liabilities.

Sequence of Events 
· EMPLOYER acquired an old restaurant which required a complete overhaul of the services and decoration of the main building and the demolition and reconstruction of its terrace.
· EMPLOYER is environmental conscious as result he adopted the following:-

· The installation of rainwater harvesting system for supplying the dish-washers and toilets, hence he obtained a quotation from RainOrShine.

· The installation of a heat pump, hence he established that the desired form of the heat pump was a bored ground-source heat pump.

· The use of as many green products as possible, hence he found details of a green product specifier (www.greenspec.co.uk )
· A building surveyor was hired to prepare tender documents, which comprised:-

· Design drawings.

· Building regulations calculations.

· Specification including:
· A nomination of RainOrShine and their quotation.
· Required performance parameters for the ground-source heat pump.

· A link to the Greenspec website.
· The time for completion was stated to be before 1 May 2008, with a damages clause stating £5,000 per each week of delay, with no limit thereof.
· CONTRACTOR was awarded the contract based on a letter stating “all work as per spec etc for £250,000 plus VAT”
Dispute 
· The work finished on August 2008 instead of May 2008 (12 weeks of delay)

· At capacity the restaurant is currently making a profit of £2,000. However, EMPLOYER missed the lucrative summer season.

· Delaying factors were as follows:-

1. It transpired that the ground beneath the terrace was weaker than anticipated, necessitating a slower and more costly foundation solution.(referred to hereinafter as Foundation delay)
2. On commissioning, the rain water harvest pump was discovered to be suitable only for domestic installations, being unable to satisfy commercial demand, and an alternative more costly pump had to be ordered, which took some weeks to arrive. (referred to hereinafter as RWH delay)
3. The dense slag aggregate blocks chosen with reference to the greenspec site had a longer lead time than the contractor had expected, which delayed progress. (referred to hereinafter as Blocks delay)
4. The original ground source heat pump did not produce expected heating levels and a supplementary bore hole had to be created, at a cost. (referred to hereinafter as Heat Pump delay)
Sought Remedies 
· EMPLOYER is seeking to apply the damages clause, hence he is seeking £60,000 (£5,000 per week for 12 weeks)

· CONTRACTOR is seeking the following:-

1. Delay damages clause is void (his argument for this proposition is not stated, but delay damages clauses can be void for either being a penalty clause or if it ceased to be applicable because as a consequence of employer’s prevention time became at large, both possibilities are discussed herebelow).

2. Additional cost directly associated with the delaying factors listed above.

3. Prolongation costs for the added 12 weeks.

Dispute Analysis 
Contract Formation

To start analyzing the dispute we have to go through various steps, the first step is to assess whether or not a contract was formed between the two parties, the first test will be the offer and acceptance test, which is one of the major basis of contract formation, in our case it is rather straight forward. The Employer issued a tender; the contractor made an offer to do the works (the tender) for a consideration (tender price), then the Employer accepted his offer with no further conditions or discussions. Moreover, the offer made by the Contractor indicated that work will be as per specifications and the remainder of the tender documents, hence the essential terms (such as price, duration, scope, etc.) were agreed upon. So in conclusion, an offer was placed by a party and was accepted by the other party and essential terms were mutually agreed, which confirms the contract formation between both parties. In addition, as per Lord Steyn in G Percy Trentham v Archital Luxfer Ltd
, the fact that work is “executed” and not “executory” will waive any doubts that a contract came into place between both parties.
Delay Analysis
As detailed above the delay of the project occurred as a result of a series of delays, I will examine now which party was responsible for each delay:

1. Foundation Delay

In general, if the design is not conducted by the Contractor, he can’t be held liable for any mistakes therein unless there was an explicit design liability exclusion, in London v Thorn
, the employer provided the design and stated that it is believed to be correct and that the contractor should examine for himself, and when the design turned out to be inadequate the contractor was held liable. But in our case, there seems to be no such exclusion of liability, in addition CONTRACTOR in his tender stated “all work as per spec etc.”, hence, CONTRACTOR clearly indicated that his offer is based on the provided specifications, and he can’t be held liable for the defects in the design of foundations. For avoidance of doubt, the contractor is generally responsible for the adequacy of soil conditions once received the soil reports and the like and deemed to have satisfied himself of the site conditions, and his liability will be this of the experienced contractor, or in other words he can only be compensated for physical obstructions that were not foreseeable by an experienced contractor. This general liability will be relevant to activity such as excavation or earth work, or if he was excavating for foundations and encountered physical obstructions, in this case the test of being foreseeable must be exercised, but if the delay and cost occurred because the type of soil enforced a different solution of foundation, I don’t see why a contractor should be held liable. In this instance I refer to Sinclair v Woods of Winchester Ltd
, where it was cited “ In any event, it would be contrary to common sense to hold that a main contractor, whose work scope excluded any design, somehow acquired a design liability..”, noting that this case excluded even the contractor’s liability of a faulty design of a nominated subcontractor who is in a direct contract with the contractor, but in our case CONTRACTOR had absolutely nothing to do with the design and any defects therein should be the complete liability of EMPLOYER. However, CONTRACTOR will owe a duty to warn if the design mistakes came to his knowledge, which is not clear from the fact of our case. (Refer to Equitable Debenture Assets Corporation Ltd v- William Moss and Others 
)
Hence, the foundation delay is EMPLOYER responsibility.
2. RWH Delay and Heat Pump Delay

I chose to analyze both of these delays together to illustrate the difference of liability between design specification and performance specification. Generally in construction the specifications provided by the employer/engineer can be either design specification or performance specifications.

If the specification is a design specifications; the contractor will be provided with a detailed specification to the extent of specifying the product by name; the contractor has no choice but to blindly follow up all outlined specifications and he will only be liable for the proper execution and quality thereof but no fitness for purpose duty will be implied. However, he will be under an implied duty to warn the employer of any concerns he might have regarding the provided specifications, in Equitable Debenture Assets Corporation Ltd v- William Moss and Others 
it was held that a term will be implied into the contract that the contractor should report design defects known to them. In Young and Martin Ltd  v MacManus Child Ltd 
, the Contractor supplied defective roof tiles to the Employer under a house building contract. The brand and manufacturer for the tiles had been specified, but the Contractor had been allowed to make his own contractual arrangements for supply of the tiles from a sub-contractor. The House of Lords held that in the absence of any reliance there was no room for the implication of a term as to reasonable fitness for purpose. However, the absence of reliance did not displace the implication of the term for satisfactory quality.
Hence, since the rain water harvest pump brand and the supplier thereof were nominated by EMPLOYER which reflected that they did not rely in CONTRACTOR’s skill and judgment, and CONTRACTOR performed his part of the bargain by procuring it as specified, he can’t be held liable if it turned out to be not satisfying the required output, which is not a bad quality issue but a fitness for purpose one.
Accordingly, EMPLOYER is liable for the cost/delay resulting from RWH
On the other hand, performance specifications is simply providing the required output while depending on the contractor skill and judgment in obtaining the goods that will satisfy the required performance/output. This was outlined in the Supply of Goods and Services Act 1982 (as amended) “Goods supplied will be of a “satisfactory quality” ( s 4(2)). This is further defined so that where the recipient of the goods makes known to the supplier the purpose for which the goods are supplied, then a term is implied that the goods shall be “reasonably fit for that purpose” (ss 4(4) and (5)), unless the recipient does not rely on the “skill or judgment” of the supplier (4(6)”.

Applying this to the Heat Pump, we find that EMPLOYER only provided required performance of the pump while depending on the skills and judgment of CONTRACTOR to satisfy these requirements. So, in contrast with the above case, CONTRACTOR’s responsibility was not that of good quality, but also he was under an implied duty to provide a product that is reasonably fit for its own purpose.
Hence, CONTRACTOR 
 is liable for any cost consequences resulting from the default in the heat pump
3. Block Delay

EMPLOYER could not be held liable for the delay of delivery of material, even if the website was referenced by him. The experienced contractor should make allowance for such time in his programme, and the delay of material delivery is one of the contractor’s major risks. 

Hence, any consequences from blocks delay should be borne by CONTRACTOR 

Damages Clause

Liquidated Damages clauses are meant to provide a quick remedy to the Employer for a specific breach of the contractor, which is the delay in project’s execution. However, sometimes contractors can escape any liability from their delay even in the presence of a delay damages clause, this can be either due to the successful striking down of the clause as a penalty and not a LAD clause, or if the employer committed an act of prevention.
Is it a penalty?

I will move to the assessment of the delay damages clause itself, since if this clause did not stand still, EMPLOYER recourse will be to seek general damages under the law instead of an immediate recovery of damages under the contract, which is the major importance of having a LAD clause in the contract, and it is for the benefit of both parties actually, for the employer as above stated he will have an immediate recourse without having to revert to litigation and for the contractor he will be aware of all the liabilities he will be exposed to if he delayed than the contractual date.

To assess if the damages clause is or is not a penalty the following should be considered:-

· LAD is a mechanism by which the innocent party (the Employer) is being put in the place he would have been, had the damage not happened, LAD is a genuine pre-estimate of the damages or in other words a liquidation of the damage, hence the name Liquidated and Ascertained Damages.

· Whilst, penalty clause is a clause that is meant to put one party in terrorem to avoid committing the damage. If a LAD clause is established as being a penalty clause, the court will strike it down.

· The primary authority for striking down a LAD clause as a penalty clause is Pneumatic Tyre co. v New Garage Motor Co. Ltd
  in which Lord Dunedin set out a series of tests for assessing whether a LAD clause is penalty or not, he cited:

“4. To assist this task of construction various tests have been suggested, which if applicable to the case under consideration may prove helpful, or even conclusive, Such are:

(a) It will be held to be penalty if the sum stipulated for is extravagant and unconscionable in amount in comparison with the greatest loss that could conceivably be proved to have followed from the breach.

(b)  It will be held to be a penalty if the breach consists only in not paying a sum of money, and the sum stipulated is a sum greater than the sum which ought to have been paid. This though one of the most ancient instances is truly a corollary to the last test. […]

(c) There is a presumption (but no more) that it is penalty when “a single lump sum is made payable by way of compensation, on the occurrence of one or more or all of several events, some of which may occasion serious and others but trifling damage”. On the other hand:

It is no obstacle to the sum stipulated being a genuine pre-estimate of damage, that the consequences of the breach are such as to make precise pre-estimation almost an impossibility. On the contrary, that is just the situation when it is probable that pre-estimated damage was the true bargain between the parties.”
I will now assess the four tests stipulated above by Lord Dunedin to assess the existing damages clause:-

a) In our case the stated sum of £5,000 per week does not appear to be extravagant sum, the restaurant is currently making a profit of £2,000 per week and this is not the lucrative summer season, hence around double earning was expected in the said summer season yielding around £4,000. So the estimated value of £5,000 is in fact a genuine pre-estimate of the likely delay damages.

b) The subject breach does not consist of ”not paying a sum of money”. Hence, this is not applicable.

c) No “single lump sum is being payable by way of compensation”. Hence, this is not applicable.
d) In our case genuine pre-estimate was pretty much a possibility rather than an “impossibility”
Moreover, it is clear that the delay damages was not meant to be “a payment of money stipulated as in terrorem of the offending party”

Based on above, the delay damages clause can’t be stroke down as a penalty

What about Prevention?

· The clause being established as a genuine LAD clause we have now to assess if an act of prevention by EMPLOYER did occur.
The case of Multiplex Constructions (UK) Ltd v Honeywell Control Systems
 clearly explains the prevention principal, it cited:

“47 [..] the essence of the prevention principle is that the promisee cannot insist upon the performance of an obligation which he has prevented the promisor from performing.

48 In the field of construction law, one consequence of the prevention principle is that the employer cannot hold the contractor to a specified completion date, if the employer has by act or omission prevented the contractor from completing by that date. Instead, time becomes at large and the obligation to complete by the specified date is replaced by an implied obligation to complete within a reasonable time. The same principle applies as between main contractor and sub-contractor.

49 It is in order to avoid the operation of the prevention principle that many construction contracts and sub-contracts include provisions for extension of time. Thus, it can be seen that extension of time clauses exist for the protection of both parties to a construction contract or sub-contract.”

Hence, for time to become at large, it needs to be established that an act of prevention by the employer happened, and that there was no contractual provision to allow the employer to issue the subsequent extension of time or there was such provision but the employer failed to operate it in due course. The result of time becoming at large is that the original completion date of the contract or any amendment thereto will cease to be applicable and will be replaced by an obligation to complete the works in a reasonable time.

Looking back to our case, EMPLOYER did in fact contribute to the delay (Foundations and RWH delay) and thus he committed an act of prevention, and with the absence of any extension of time clause, or the failure of application of such a clause (with the assumption that one existed but not mentioned), this rendered the time to be at large, and hence the only applicable time is reasonable time which can then be assessed by the court.
Accordingly, the delay damages clause ceased to be applicable. 
The consequences of the above finding is that EMPLOYER lost his right to claim LAD under the contract, but does not mean that he lost any rights. EMPLOYER is now advised to claim general damages through litigation, refer to Miller v LCC 

Conclusion and Awards 
1 As outlined above both Foundations and RWH delays are the Employer default and they are to be borne by EMPLOYER, hence CONTRACTOR will be eligible for the associated cost and also the relevant prolongation cost for the time related activities.

2 Although CONTRACTOR is liable for Blocks and Heat Pump delays, but as explained above the delay damages clause ceased to be applicable, due to the failure of EMPLOYER to grant the extension of time associated with their acts of prevention. Hence, no LAD can be recoverable from CONTRACTOR, and EMPLOYER can only seek general damages through litigation.
Part 3
Question 
“Courts will never imply a term into a contract concluded between two commercial entities of relatively equal bargaining power” Critically appraise this assertion.

Introduction 
The subject statement suggests that the courts will never imply a term into a contract concluded between two equal bargaining power entities, thus suggesting that the courts implication occurs only in contracts where parties did not enjoy an equal bargaining power. I will explain in my essay, how this view is not accurate, and that there are other factors that will result into courts’ implication into contracts.

I will start by outlining the general factors which will drive the court to interfere in a contract and imply terms into it, illustrating my point of view with the relevant law cases. Then I will move to illustrate another type of implication which is statutory implication. Furthermore, since this course is mainly related to construction law, I will take a deeper look to construction contracts, and how terms are being implied that is affecting the major parties thereof. Then I will draw my conclusion based on the provided facts.
Implication in General

The main basis of a contract is that there is an offer and acceptance, hence it is reasonably expected that the accepted offer is the exhaustive agreement between the parties. But this is not always the case, in many cases the contract will fail to cover all areas of agreement, this can be for many cases, such as:-

1. The uncovered fact is a common sense, which is not needed to be expressly written down.
2. A deliberate or fraudulent attempt of one party (usually the contract author) to deprive the other party from one of his rights. (usually rectified by statute implication)
3. A deliberately or unintentionally left out items that will affect the efficacy of contract.
Some of the main reasons that will usually drive the court to imply terms into the contract, regardless of the bargaining power of each party, are:-

1. Where it represents the obvious but unexpressed intention of the parties (the “officious bystander”).

2. Where it is necessary to give business efficacy to the contract.

3. Where it completes incomplete contracts. 

4. Statutory Implication.
I will now address each of the above stated points in more details:-
Officious bystander
That is when issues that are not covered in the contract but are obviously what the parties intended when contracting, but it was very obvious that they felt they don’t need to write down or express it in the contract, in other words “it goes without saying”, this is sometimes called “the officious bystander” referring to Southern Foundries v Shirlaw
, where McKinnon LJ stated:
“Prima facie that which in any contract is left to be implied and need not be expressed is something so obvious that it goes without saying; so that, if, while the parties were making their bargain, an officious bystander were to suggest some express provision for it in their agreement, they would testily suppress him with a common 'Oh, of course!'"
It is to be noted however, that in order for this implication to apply, the hypothetical answer of “Oh, of course” must be provided by both parties.
Efficacy of contract

In some situations the courts will imply a term that without it the contract will not work, that is to say to give the contract its efficacy. This is illustrated by the words of Bowen L.J. in The Moorcock
:

“Now, an implied warranty, or, as it is called, a covenant in law, as distinguished from an express contract or express warranty, really is in all cases founded upon the presumed intention of the parties, and upon reason. The implication which the law draws from what must obviously have been the intention of the parties, the law draws with the object of giving efficacy to the transaction and preventing such a failure of consideration as cannot have been within the contemplation of either side; and I believe if one were to take all the cases, and there are many, of implied warranties or covenants in law, it will be found that in all of them the law is raising an implication from the presumed intention of the parties with the object of giving to the transaction such efficacy as both parties must have intended that at all events it should have.”
In this case, the Claimant’s boat was grounded on a hard ridge on the river bed and was damaged, due to the tide coming down. It was held that the defendants must be deemed to have impliedly represented that they had taken reasonable care to ascertain that the bottom of the river adjoining the jetty was in such a condition as not to cause injury to the vessel.
Incomplete contracts

Sometimes the test of officious bystander or efficacy of contracts does not succeed, yet the court will interfere and imply terms into a contract, that is when a contract fails to cover some essential terms, these terms will be implied by the court. This is best illustrated in Irwin v Liverpool City Council
, a case of tenancy contract that covered all obligations of the tenants while silent regarding any of the landlord obligations. The court had to interfere and impose obligations on the landlord by implication. Thus they were completing an incomplete contract.
Statutory Implication
The above explained cases reflected the courts implication, but that is not the only way of implication, there are various terms that are implied into contracts by statute such as:-

1. The HGCRA 1996

This act will enforce parties to a construction contract (as defined in the Act) to have their own terms regulating some essential items like Adjudication and Payments, failing to do so, the provision of the act will be implied into their contract. Parties can’t contract out of the implications of The HGCRA 1996.
2. Supply of Goods and Services Act 1982 (as amended)

It also implies certain terms into a contract, unless expressly excluded in the contract. The success of the exclusion however will be subject to common and statutory law.
The main implied terms are:-

· Goods supplied will be of a “satisfactory quality” (s 4(2)). This is further defined so that where the recipient of the goods makes known to the supplier the purpose for which the goods are supplied, then a term is implied that the goods shall be “reasonably fit for that purpose” (ss 4(4) and (5)), unless the recipient does not rely on the “skill or judgment” of the supplier (4(6)

· Services will be supplied with “reasonable skill and care” (s. 13)

· The service will be provided “within a reasonable time” (s. 14).

· The recipient of the service will pay “a reasonable charge” for it (s. 15(1)).
Non Implication

Having illustrated some of the cases in which terms were implied into a contract, I must highlight that implication is not an open issue, there are many criteria that must be met before implying terms into a contract, such as 
 :-

1. There will be no implication unless it is reasonable.

2. But this does not mean that being reasonable in its own rights will guarantee implication of the term.

3. Also, a term will not be implied because it improves the contract
 or make it more convenient
.

4. The implied term must be able to be formulated with clarity.

5. No term will be implied if it is inconsistent with an express term 
(except in some cases, such as the HGCRA 96 implication, in which parties can’t contract out of its implications)

Implication in Construction Contracts

The above explained implications that apply to all types of contracts, but due to the fact that our prime interest is construction contracts, I will focus on some of the implied(or non implied) terms in construction contracts, and its effects on the three major parties thereof, namely, the employer, the architect/certifier and the contractor.

The Employer
The Employer is the author of the contract, for which works are being constructed and although his only consideration is payment of contract price, but his duties are not limited to this. Many other duties are being allocated to the employer, and some of these duties if not expressed in the contract will be implied into it, such as:-
Cooperation
Almost invariably, the courts will imply a duty to cooperate on both parties; however the degree of cooperation will not be controlled by what’s reasonable but by the imposed obligations upon each party

In Luxor (Eastbourne) Ltd v Cooper 
, where an estate agent provided various purchasers for the sale of a house, however the principal did not effect any of the sales, it was implied that the only cooperation duty on the principal is to allow the potential purchasers to inspect the premises, but no obligation to effect the sale. Similarly in Mackay v Dick
, in a purchase of digging machine, the only cooperation duty implied was to facilitate the digging test.
In the case of London Borough of Merton v Stanley Hugh Leach Ltd
, the following cooperation duties were implied:-

1. The employer will not hinder or prevent the contractor from carrying the work.

2. The architect will provide correct information concerning the works.

3. But it was stated that English Law does not imply a duty to act in Good Faith.

Accordingly, the implied duties varies depending on each party’s obligation, while it can be very limited, like the duty of allowing inspection of premises, it can be very broad like the duty not to hinder the works.

Site
One of the implied duties on the employer, even if not expressed in the contract, is giving the possession of site to allow the contractor to start working, any delays thereof will hinder the contractor from delivering his scope of works within the required time frame. (this duty also is collateral to the above stated duty of cooperation)
In the case of Freeman v Hensler 
, the employer delayed the access to site which delayed the contractor, it was implied that the employer should grant an immediate access to the site. However, such immediate possession of site will not always be implied, since in some cases, it is well known to both parties that the contractor will take some time to finish some pre-site activities, such as design or the like, and the employer will be only liable to grant access in the reasonable convenient time not to hinder the contractor’s approved programme.
In cases where the delay of granting possession of site is caused by a third party, the implied duty will depend on the control the employer has over the third party, so in Porter v Tottenham UDC
, both parties were delayed due to a third party over which the employer did not have any control, it was held that no implied duty on the employer since he had no control or power over the defaulted third party, on the other hand in The Rapid Building Group Ltd v Ealing Family Housing Association Ltd
, such duty was imposed on the employer, since he had control over the third party via an eviction order.

This is for possession of site but also evacuation of site is controlled and not left to the employer’s discretion, when the employer in Hounslow LBC v Twickenha 
, wanted to determine the contract and the contractor refused and pursued his work, the employer sought an injunction to kick the contractor off site, it was held that there is an implied negative obligation on the employer not to revoke any license 
.

Moreover, There is a duty to provide a site that is fit for the works, this was discussed in Appleby v Myers
, where in an entire contract
 , the premises where burned to the ground before work is finished, it was held that while there is an implied warranty by the employer that his premises will be fit for the work, but there is no such promise that it should at all events continue so fit.
Non prevention

It is in the essence of construction that neither party should prevent the other from performing his contractual obligation, such duty if not expressed in the contract, it will be implied, as Lord Asquith in William Cory & Son Ltd v London Corporation 
  stated : “In general…it is true that a term is necessarily implied in any contract whose other terms do not repel the implication, that neither party shall prevent the other from performing it, and that a party so preventing the other is guilty of a breach.”
The effect of prevention in construction contracts can be crucial, the most of which is if it is proved that the employer committed an act of prevention which delayed the contractor, in this case if the contract did not have an extension of time provision, or it had but the employer failed to operate it in due course, this will render time to be “at large” and the contractor will escape any liability for liquidated damages (Multiplex Constructions (UK) Ltd v Honeywell Control Systems) 
, leaving the employer with the sole recourse of seeking general damages through litigation. However, in some form of contracts, FIDIC 
for instance, the duty of reporting any act of prevention is being shifted to the contractor, and he is the one who will lose his rights of any consequences thereof if he failed to apply for extension of time in due course. Clause 44.1 states: “In the event of ….
(d) any delay, impediment or prevention by the Employer, or …..
being such as fairly to entitle the Contractor to an extension of the Time for Completion of the Works, or any Section or part thereof, the Engineer shall, after due consultation with the Employer and the Contractor, determine the amount of such extension and shall notify the Contractor accordingly, with a copy to the Employer. “.  It is then followed by a control of the mechanism as detailed in clause 44.2, which states “ Provided that the Engineer is not bound to make any determination unless the Contractor has 

(a) within 28 days after such event has first arisen notified the Engineer with the Employer, and 

(b) within 28 days, or such other reasonable time as may be agreed by the Engineer, after such notification submitted to the Engineer detailed particulars of any extension of time to which he may consider himself entitled in order that such submission may be investigated at the time. “
So this is a clear example when implied duties can be inconsistent with expressed terms, in which case the expressed terms will prevail.

Payment

If the contract was silent regarding payment, it will be implied that the contractor is entitled for payment of a reasonable sum (quantum meruit) as illustrated in Drake & Scull v Higgs & Hill
. This in addition to the statutory implication of HGCR96 
 as stated above.
The Architect/Certifier

The architect or certifier is not a party to the construction contract. However, his acts will (or will not) imply duties on the employer, such as:-

Departure from allocated authority

It is an implied duty of the employer to call his certifier and advise him if he departed from his allocated authority, a good reflection of this duty was in Panamena Europea Navegacion Compania Limitada v Frederick Leyland & Co Ltd

Wrong certification

Unlike the implied duty stated above, the employer will not be under any implied duty to call his architect/certifier to advise him of his wrong certification and ask him to correct it, the contractor in such case will have to revert to arbitration or any other dispute resolution method. (Lubenham v South Pembrokeshire District Council)

Compliance with expedited programme of works

The only obligation on the employer or his certifier will be not to hinder the works as per the contractual date, however if such date was proposed to be expedited by the contractor, the employer and architect will not be under an implied duty not to delay the expedited date. (Glenlion Construction Ltd v The Guinness Trust)

The Contractor
Since construction contracts are being drafted by the employer, it is reasonable to expect that they will cover most of the contractor’s obligations. But that is not the case in every contract, and some employers are not prudent enough to include all their requirements in the contract. Hence, there are cases where terms are implied on the contractor even with the presence of carefully drafted contracts, such as:- 
Time

If no time was stated in the contract a duty to complete in reasonable time will be implied by both statutory (The Supply of Goods and Services Act 1982) and under common law as in Charnock v Liverpool Corporation
. However, no duty to proceed regularly and diligently or the like will be implied.
Workmanship, Materials and Design

There is an implied duty on the contractor to provide work in good workmanlike, however this is not the case for the implied duty concerning supplied materials, so whilst the duty to provide material of good quality will be implied in all cases, the duty to provide material that is fit for its own purpose will vary according to many factors, such as:-
a) If the seller of a land is the builder of the premises thereon, he will be liable for providing a building that is reasonably fit for its own purpose.( Hancock v Brazier)

b) However, if the seller is only selling the premises, the maxim of Caveat Emptor 
will apply and the duty of fitness of purpose will not be implied.(Lynch v Thorne) 

c) Also the degree of reliance on the contractor skill and judgment will be an essential factor of his implied duty, so if he was provided with the required performance only, he will be under an implied duty to supply material of good quality and reasonably fit for its own purpose. (Myers v Brent Cross)

d) On the other hand, if no such reliance existed, and the contractor was dictated the material’s full specifications and the names of suppliers, there will be no duty of fitness for purpose, however the duty to supply material of good quality will still be implied.( Young & Marten Ltd v McManus Childs)

e) The procurement method will also determine the implied duty for works as a whole, so in Traditional method no fitness for purpose will be implied, whilst it will be implied in Design and Build method. (Greaves & Co (Contractors) Ltd v Baynham Meikle & Partners) 
.

Duty to warn

The contractor will not be under any liability if he is not performing the design unless the employer expressly excluded his liability
, however a duty will be implied to warn the employer of any suspected defects in the design or the like, refer to Equitable Debenture Assets Corporation Ltd v- William Moss and Others 

Conclusion
As a conclusion the scrutinized statement is not entirely accurate, the main tendency of court will be not to imply any term into a contract, especially if it is based on a standard form of contract, carefully drafted and between two entities of equal bargaining power. However, the courts do step in and imply terms into a contract, for various reasons, such as giving the contract efficacy, or implying a common sense term or completing incomplete contracts.
Moreover, the implication plays a significant role in construction contracts, and introduces duties on each party such as cooperation and site possession and fitness on the employer, timely information on the certifier and adequacy of material and fitness for purpose on contractor. Moreover, it implies terms that will help rectify incomplete contracts, such as time and payment implications.

So we can safely state that usually the implication is not the courts first choice, but it is a constrained choice, and that the inequality of bargaining power is not the only reason for implication.
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