
Assignment 4
15/1/2010
University of Salford
Mohamed Shafik
Table of Contents

2Table of Contents


4Table of Cases-Alphabetic


5Table of Cases-Page Numbers


7Cover Letter


71.
Decision


72.
Enforcement


8Decision


8Details and Particulars


8Parties and Adjudicator


8Dispute


9Documents submitted


9Details of Decision


91.
Appointment


92.
Contract or Scheme


93.
Jurisdictional challenges


134.
Nature of Dispute


135.
Relief thought by the Claimant


136.
Relief thought by the Respondent


137.
Dispute Analysis and Reasons


147.1
Withheld Sum


147.2
Variation’s Merit


157.3
Extension of Time for Completion


177.4
Delay Damages


187.5
Adjudication Costs and Fees 


20Explanatory Notes


24References and Words Count


24Words Count


24References





[image: image1.png]



University of Salford

School of the Built Environment

Date:



15 January 2010
Student Name:
Mohamed Shafik

Title of Assignment:

Assignment 4
Module Name:

Dispute Resolution: Law and Practice
Programme of Study:

LLM Construction Law and Practice

Year of Study:


2
Full/Part Time:

Distance Learning

Declaration

I confirm that this work is mine, I have not plagiarized and there is no hidden collusion. I have read and agree with the Declaration on Conduct of Assessed Work Form on the student intranet, URL: http://intranet.scpm.salford.ac.uk/studentintranet/
Under: 
Information



Undergraduate Information

Declaration on Conduct of Assessed Work

Table of Cases-Alphabetic
1. ABB Zantingh v Zedal Building Services Ltd [2000] 77 ConLR 32

2. Amec Capital Projects Ltd v Whitefriars City Estates Ltd [2005] BLR 1 (CA)

3. Amec Civil Engineering Limited v The Secretary of State for Transport [2004] EWHC 2339 (TCC), [2005] 1 W.L.R. 2339

4. Andrew Wallace Ltd v Noon [2009] B.L.R. 158
5. Discain Project Services Limited v Opecprime Developments Ltd [2000] CILL 1676

6. Edmund Nuttall Limited v R. G. Carter Limited [2002] EWHC 400 (TCC)

7. Emcor Drake & Skull Ltd v Costain Construction Limited [2004] EWHC 2439 (TCC)
8. Equitable Debenture Assets Corporation Ltd v William Moss and Others (1984) 1 Const. L.J. 131

9. Fastrack Contractors Ltd v Morrison Construction Ltd [2000] B.L.R. 168; 75 Con. L.R. 33; (2000) 16 Const. L.J. 273; (QBD (TCC))

10. Felthouse v Bindley 142 E.R. ;1037(1862) 11 C.B. N.S. 869; (1862) 6 L.T. 157
11. Griffin & Anor (t/a K&D Contractors) v Midas Homes Ltd.(2000) 78 Con LR 152
12. Lynch v.Thorne TC "Lynch v.Thorne" \f D \l "1"  [1956] 1 WLR 303 (CA)
13. Mr Christopher Michael Linnett v Halliwell LLP [2009] EWHC 319 (TCC)

14. Northern Developments v J&J Nichols [2000] BLR 158.

15. Philips Hong Kong Ltd v The Attorney-General of Hong Kong TC "Philips Hong Kong Ltd v The Attorney-General of Hong Kong" \f D \l "1"  (1993) 61 BLR 41; CILL 833; The Times 15 February 1993 (PC)

16. RJT Consulting Engineers v DM Engineering (NI) Ltd [2002] 1 W.L.R. 2344
17. S L Timber Systems Limited v Carillion Construction Limited (27 June 2001) Court of Session
18. Sinclair v Woods of Winchester Ltd  [2006] EWHC 3003 (TCC); 109 Con. L.R. 14

19. Total M E Services Limited v ABB Building Technologies Ltd [2002] EWHC 248 (TCC)

20. VHE Construction plc v RBSTB Trust Co Ltd [2000] B.L.R. 187; (2000) 2 T.C.L.R. 278

Table of Cases-Page Numbers


ABB Zantingh v Zedal Building Services Ltd
12

Amec Capital Projects Ltd v Whitefriars City Estates Ltd
10, 21

AMEC Civil Engineering Limited v The Secretary of State for Transport
10

Andrew Wallace Ltd v Noon
20

Discain Project Services Limited v Opecprime Developments Ltd
20

Edmund Nuttall Limited v R. G. Carter Limited
21

Emcor Drake & Skull Ltd v Costain Construction Limited
17

Equitable Debenture Assets Corporation Ltd v William Moss and Others
15

Fastrack Contractors Ltd v Morrison Construction Ltd
22

Felthouse v Bindley
11

Griffin & Anor (t/a K&D Contractors) v Midas Homes Ltd.
22

Lynch v Thorne
15

Mr Christopher Michael Linnett v Halliwell LLP
19

Northern Developments v J&J Nichols
18

Philips Hong Kong Ltd v The Attorney-General of Hong Kong
18

RJT Consulting Engineers v DM Engineering (NI) Ltd
12

S L Timber Systems Limited v Carillion Construction Limited
14

Sinclair v Woods of Winchester Ltd
15

Total M E Services Limited v ABB Building Technologies Ltd
12

VHE Construction plc v RBSTB Trust Co Ltd
22



N.B.
Citations are omitted to be able to generate an automatic table by Microsoft Words, for citations please refer to previous table of cases. 
Cover Letter 

Date

:
10 January 2010
Subject

 :
 Adjudication Decision
Dear Sirs,

Please find enclosed the analysis of the referred Dispute along with the reasons thereof.

1. Decision

This decision is made in accordance with the Scheme for Construction Contracts for the withheld amount of £47,500 and other disputes.
1.1 I order the Respondent to pay the sum of £47,500 withheld from Payment Application No.3 (to be paid no later than 17 January 2010)
1.2 I declare that the sixth gantry is a variation to the contract and that the Respondent is responsible for the costs flowing from that.
1.3 I grant an Extension of Time for Completion until 13 January 2010.
1.4 The delay damages provision is not void, and the Claimant is liable for any inexcusable delays to the Time for Completion. 
1.5 My fees to be split equally between the Claimant and Respondent, to be paid in full by the Claimant and reimbursed half of it from the Respondent.
1.6 Each party is liable for his own cost.
1.7 No Delay Damages is awarded to the Respondent.
2. Enforcement

Due to various areas of the adjudication in which I didn’t have the required jurisdiction (as explained hereafter), I do not think my decision will be enforced by the Court (if challenged by the Respondent).

Best Regards,

-----------------------------
Mohamed Shafik, MRICS

Decision

Details and Particulars
Parties and Adjudicator

Claimant


:
Aciersous Ltd of 13 Ferris Road, Clatterton
Respondent


: 
SustNRG Ltd of 165 Combustion Lane, Greenville
Project                                    :
Installation of steel gantries in Porter Stomp WaR Plant

Form of Contract

: 
Amended FIDIC Short Form of Contract, 1st edition 1999
Scheme or Contract

: 
Scheme
Adjudication application
: 
10 December 2009 
Adjudication acceptance
: 
11 December 2009
Referral Notice Date

: 
16 December 2009
Adjudication decision

: 
10 January 2010
Adjudicated amount

: 
£47,500 (to be paid no later than 17 January 2010)
Dispute

The Respondent refused to pay the Variation amount of £47,500 included in the third application for Payment.

Documents submitted

Refer to Appendix 1
Details of Decision

1. Appointment

1.1 The Claimant applied to RICS for adjudicator’s appointment on 10 December 2009 who nominated me and I accepted this appointment on 11 December 2009.
2. Contract or Scheme
The Contract does not comply with The Housing Grants Construction and Regeneration Act 1996 (hereinafter called “the Act”), the said non compliance is reflected by (inter alia):-

· The appointment of Adjudicator was set to be 14 days and not 7 days as required by s 108(2) (b) of the Act.
· The decision was to be given within 56 days and not 28 days as required by s 108(2 )(c) of the Act.
· Based on the Act, s 108-5, “If the contract does not comply with the requirements of subsections (1) to (4), the adjudication provisions of the Scheme for Construction Contracts apply“ (hereinafter called “the Scheme”)
· Hence, it is my view that this contract does not comply with the Act and therefore the provisions of the Scheme shall apply. 

3. Jurisdictional challenges

3.1 At the time of the issue of the notice of intention to adjudicate there was no dispute

In my view, at the time of the Notice to Adjudication the dispute did not crystallize, the fact that Claimant included the amount of variation in its payment certificate without discussing this matter with the Respondent first, does not reflect a dispute. As per Sub-Clause 10.5 of the Contract, the Contractor should submit to the Employer an itemized make-up of the value of variations within 28 days thereof and seek either his agreement or his own valuation. The Claimant did not comply with this provision and counted solely on the site meeting of 20 October 2009, in which it was agreed by both parties that the sixth gantry is required, but no merit of the variation was discussed and no value thereof was determined. Thereafter, the Claimant included his own valuation of the variation in payment application, which was paid on 7 December 2009 (prior to its contractual due date of 10 December 2009), and when he received the payment less the partial amount applied for, and without seeking any clarification, nor approaching the Respondent for discussion, he directly referred the dispute to adjudication. Hence, no discussion over the merit of the variation was ever discussed.
In this regard I refer to Amec Civil Engineering Limited v The Secretary of State for Transport XE "AMEC Civil Engineering Limited v The Secretary of State for Transport" 
 where Jackson J cited seven propositions in order to define a dispute, he cited (inter alia):
“3. The mere fact that one party (whom I shall call 'the claimant') notifies the other party (whom I shall call 'the respondent') of a claim does not automatically and immediately give rise to a dispute. It is clear, both as a matter of language and from judicial decisions, that a dispute does not arise unless and until it emerges that the claim is not admitted.”
Hence, I accept the Respondent’s proposition that no dispute crystallized at the time of adjudication, and accordingly, I do not have jurisdiction.
3.2 There is a named adjudicator in the Contract, namely Miss Hermione Potter.

The Contract named Miss Hermione Potter who is an employee of the Respondent’s parent company as an adjudicator. This was sought by the Claimant as creating a conflict of interest and a potential bias, accordingly they disregarded such naming.

It is hard to declare the merit of their point of view, by referring to Paragraph 4 of the Scheme, it requires that the adjudicator should not be an employee of any of the parties, but it did not deal with the case of him being an employee of a parent company of one party, even the contract replicates the Scheme’s requirement of the adjudicator only being independent from parties.
It is to be noted that the common law in this regard tests the existence of “apparent bias” and not “actual bias”, this was reflected in Amec Capital Projects Ltd v Whitefriars City Estates Ltd XE "Amec Capital Projects Ltd v Whitefriars City Estates Ltd" 
, where it was cited “The test for apparent bias is not in doubt. It is whether a fair-minded and informed observer, having considered all the circumstances which have a bearing on the suggestion that the decision-maker was biased, would conclude that there was a real possibility that he was biased”
Accordingly, if the Respondent challenged the validity of this appointment, the Claimant can refer to the apparent bias such naming will present as a valid ground for disregarding it.
To further back up this view I refer to Riches & C Dancaster Construction Adjudication 
 where it was cited “It should never be forgotten that the interpretation that is placed by the court on the impartiality of a tribunal is not that the tribunal will act impartially but that there can be no perception of bias in the eyes of an objective observer.

When naming an individual both parties should therefore carefully consider whom they name and that he satisfies the qualifying criteria. If the named adjudicator is not seen as being impartial, this will not prevent either party from pursuing adjudication. The contract will not have provided an impartial adjudicator required by the Act. The right to refer disputes to adjudication will not be extinguished and the Scheme will apply” (emphasis added)
In conclusion, if the Respondent challenged my appointment, it is very likely that the Claimant will be able to prove that an employee of a parent company of the Respondent represents an apparent bias and his disregard of such naming can be declared valid by the courts, however there is no definite answer to the validity of the Claimant’s approach, and it will be left to be determined by the Courts.
3.3 Nomination should have been through CIC as per the amended particular Condition 1

3.3.1 Contracts are meant to reflect parties’ intention at the time of entering the contract and it follows that a contract is not a unilateral agreement, accordingly any amendment thereto should be mutually agreed, and the Respondent cannot unilaterally amend the contract. 
3.3.2 Regarding the Claimant’s silence towards the Respondent’s letter stating the amendment to the appointment mechanism, noting that a reminder letter was sent later on 11 June 2009 and requested the Claimant’s confirmation of the revised start date and “the matters”, to which the Claimant replied on 25 June 2009, acknowledging the receipt of the two letters and confirming the acceptance of the revised commencement date whilst being silent towards the amendment of the appointment mechanism, a silence that might be interpreted as an implied acceptance of the amendment. However, I refer to Felthouse v Bindley XE "Felthouse v Bindley" 
 in which it was confirmed that silence to a proposal is not construed as an acceptance thereof, and hence the Claimant’s silence towards the contractual amendment (which can be considered a proposal to amend the existing contract) cannot be construed as an acceptance of the amendment thereof and the existing appointment mechanism is not altered by the proposed amendment by the Respondent.
3.3.3 As for the Respondent’s contention that they are entitled to vary the Contract by virtue of Subclause 10.1, whilst this contention is prima facie correct, it is not applicable in this instance. The Respondent is entitled to order any variation, which is defined in Subclause 1.1.18 of the Contract as “a change to the Specification and/or Drawings…”, hence the Respondent is not allowed to change Conditions of Contract by virtue of Subclause 10.1, only Specifications and Drawings.
3.3.4 Accordingly, the change of nomination mechanism to be through CIC is invalid.
3.3.5 However, although not contested by the Respondent, I find the Claimant’s application to RICS contravening the Scheme which specifies in paragraph 2 (b) that nomination (if the nomination of named person failed) should be by the specified nominating body in the Contract, and by referring to the Contract, it specifies in Particular Condition1, that appointment firstly to be the named adjudicator and if failed the appointment should be as per clause 15.1 and the Rules for Adjudication. The Rules for Adjudication, Clause 4 indicates that the Adjudication Nominating Body (if none is mentioned in the Contract, which is the case) to be FIDIC and not RICS to which the Claimant applied. Hence, they approached the wrong nominating body. 
3.3.6 Accordingly, I do not think I was correctly appointed, and therefore I do not have the required jurisdiction.
3.4 The Contract is excluded from the Act, by virtue of 105(2)(c)(i), and hence the Scheme does not apply

The primary activity of the site is a mixed used development and not electricity generation; hence the referred section does not apply. Moreover, for avoidance of doubt, although not referred by the Respondent, the same concept applies to effluent treatment. (ABB Zantingh v Zedal Building Services Ltd XE "ABB Zantingh v Zedal Building Services Ltd" 
)
Accordingly, this is a Construction Operation as required by the Act.
3.5 The variation is an oral change to the Contract, which means that not all the terms are in writing as per s017 of the Act
I do not agree with this proposition, the requirements of a sixth gantry was mutually agreed in the site meeting of 20 October 2009, this agreement was reduced to writing by virtue of the minutes of meeting, noting that the validity of the said minutes was not contested by the Respondent who actually referred to it within his response when he mentioned that the Claimant notified the issue of sixth gantry 75% of the way (which is a clear reference to the said site meeting). Accordingly, all terms of the contract including the variation was evidenced in writing and this contract complies with s107 of the Act (RJT Consulting Engineers v DM Engineering (NI) Ltd XE "RJT Consulting Engineers v DM Engineering (NI) Ltd" 
)
Moreover, even if this is considered an oral variation, the varied work is identical in nature to the executed work and therefore was part of an "enlarged" contract rather than forming separate contract. The fact that oral agreements were made did not prevent the contract as a whole being a single written contract capable of coming within the 1996 Act (Total M E Services Limited v ABB Building Technologies Ltd XE "Total M E Services Limited v ABB Building Technologies Ltd" )

3.6 The Respondent is granted an option to take a 10 years so their contract with the Claimant is excluded by virtue of SI 1998 No 648
I do not agree with such proposition, this option is not an option in the Contract between the Respondent and the Claimant, instead it is an option in the contract between the Respondent and his employer, so it only excludes this contract from the Act, but cannot exclude the disputed contract. I refer to SI 1998 No 648 which states that “A contract is a development agreement if it includes provision for the grant or disposal of a relevant interest in the land on which take place the principal construction operations to which the contract relates” (emphasis added) and since the disputed contract does not include such option, it cannot be excluded. 
4. Nature of Dispute
4.1 The Respondent did not pay a partial payment of £47,500 towards the amount of the variation of the sixth gantry (that was missing from the drawings prepared by him)
5. Relief thought by the Claimant

5.1 Order the Respondent to pay the sum of £47,500 withheld from their third 
application for payment.
5.2 A declaration that the sixth gantry is a variation to the contract and that the Respondent is responsible for the costs flowing from that.
5.3 Grant an Extension of Time until 13 January 2010.
5.4 Declare that the delay damages provision is void as a penalty.
5.5 Order the Respondent to pay the Adjudicator’s fees.
5.6 Order the Respondent to pay the Claimant’s costs of the adjudication.
6. Relief thought by the Respondent

6.1 Reject the Claimant’s claim.
6.2 Order the amount of damages payable by the Claimant as a result of one month delay.
7. Dispute Analysis and Reasons
7.1 Withheld Sum
7.1.1 In order to decide the release of the withheld sum of £47,500, I need to assess whether the Respondent was obliged to issue a withholding notice as a condition precedent to withholding a sum in the application for payment.
7.1.2 The Contract does not contain a provision for providing a withholding notice; accordingly the Scheme applies (refer to the Act, s 111-3). Hence, as per paragraph 10 of the Scheme, a withholding notice is required no later than 7 days prior to the due date for payment. (i.e. 3 December 2009)
7.1.3 It remains to be determined whether the amount of a variation constitutes a “sum due under the contract” or not. The definition of a “sum due under the contract” (especially in the situation where there is no engineer/architect to certify payments like the current situation) was explained by Lord Macfadyen in S L Timber Systems Limited v Carillion Construction Limited XE "S L Timber Systems Limited v Carillion Construction Limited"  
where he explained that the bill in itself did not make any sums due, what under the contract would make the sums due is just the fact of the work having been done, so no withholding notice was necessary in respect of works not done, since payment was not due in respect of them. By reflecting on our case, there was no dispute whether the sixth gantry was being fabricated or not, it was. The dispute was whether it should be paid for or not. Hence, the sum of the sixth gantry was a “sum due under the contract” and the Respondent should have issued a notice of withholding payment if he intended to withhold the relative payment.
7.1.4 However, even if the Respondent failed to submit a valid withholding notice, this will not relieve the Claimant from the obligation to show that he is actually entitled of the disputed sum. I am further referring to S L Timber Systems, where Lord Macfadyen stated: “[22] In my opinion, the absence of a timeous notice of intention to withhold payment does not relieve the party making the claim of the ordinary burden of showing that he is entitled under the contract to receive the payment he claims.”. Hence, the merit of variation must be assessed.
7.2 Variation’s Merit

7.2.1 The design that was provided by the Respondent was missing a necessary sixth gantry to adequately support the boiler. This fact was highlighted in the site meeting of 20 October 2009.

7.2.2 The Respondent contends that the Claimant’s scope extends to what is defined in the specifications, namely “and required for boiler installation”, hence, the Respondent interprets this statement as an obligation on the Claimant to install the required supports for boiler even if not explicitly stated in the Contract Documents. 
7.2.3 In my view the Respondent’s contention is quite exaggerated, first the drawing showed clearly five gantries, so at the time of tender, it is very reasonable that the Claimant assumed that these five gantries are what is “required for boiler installation”, second to adopt the Respondent’s interpretation we will be implying a duty on the Claimant to deliver an end product that is fit for its intended purpose, such duty will only exist if the Respondent counted on the Claimant’s expertise, which is not the case when the contractor is being asked to simply execute the works as per the provided specifications and drawings (Lynch v Thorne XE "Lynch v Thorne"  TC "Lynch v.Thorne" \f D \l "1" )
.
7.2.4 To support my view I refer to Sinclair v Woods of Winchester Ltd XE "Sinclair v Woods of Winchester Ltd" 
, where it was cited “ In any event, it would be contrary to common sense to hold that a main contractor, whose work scope excluded any design, somehow acquired a design liability..”. However, the Claimant will owe a duty to warn if the design mistakes came to his knowledge (Refer to Equitable Debenture Assets Corporation Ltd v William Moss and Others XE "Equitable Debenture Assets Corporation Ltd v William Moss and Others"  
), this duty was duly discharged in the site meeting of 20 October 2009. 
7.2.5 Regarding the Claimant’s request of the payment of the wrongly withheld sum of £47,500, I would like to clarify that this is a request to release the withheld payment and not for valuation of the variation itself, which can be later determined as provided for in the Contract, and is not a subject of this adjudication. 

7.2.6 Accordingly, it is my view that the Sixth Gantry is a valid variation to the scope of works of the Claimant, who should be reimbursed for its value. Moreover, the withheld sum of £47,500 should be released as a partial payment towards the variation. 
7.3 Extension of Time for Completion
7.3.1 Although, this issue was not referred to me, but I will briefly declare that the weather delay was fully recovered on 12 November 2009, the time at which the extension of time was requested by the Claimant. Hence, no concurrent delay existed between this delay and the gantry delay, and even if there was a concurrent delay, the Claimant will be entitled for an extension of time but without any prolongation cost (which he did not apply for)
7.3.2 Moreover, regarding The Respondent’s contention that the Claimant did not report the missing gantry until 75% of the agreed programme, it is shown from the fact that the Claimant became aware of the gantry problem on 20 October 2009 (when he reported it), yet he reported the need of extension of time on 12 November 2009, i.e. 23 days later. As per Subclause 10.3 of the Contract, they were under a duty of early warning of any delay event “as soon as” they became aware of it, it is not clear when the Claimant should have become aware of such design mistake, I would assume that the Claimant’s priority during manufacturing was to get the supports manufactured as soon as possible, and maybe afterwards when the manufacturing phase was complete, they started the required structural checking for the installation phase, which revealed that the number of the manufactured gantries (and not their structural properties which need to be checked during fabrication) will not be adequate for supporting the boiler, and hence he promptly notified the Respondent in the site meeting of 20 October 2009, hence in that case the warning will satisfy the contractual obligation of “as soon as”. I would like also to add that the Claimant’s obligation of checking and warning is a secondary obligation to the Respondent’s primary obligation of producing a flawless design, hence it is unreasonable to disregard a primary obligation on account of the failure to discharge a secondary one.
7.3.3 Moreover, the date that the Claimant became aware of the need to fabricate a sixth gantry does not necessarily reflects the date that he became aware of the need of an extension of time accordingly, it is shown that the Claimant tried some acceleration measures to recover the delay, this was reflected in his statement “we have put the fabrication works on a 24 hour cycle”, so this reflects the Claimant’s intention to recover such delay and also his approach towards discharging his contractual liability to mitigate the said delay. However, when he was assured that in spite of all his acceleration measures, he will not be able to meet the original schedule, he applied for an extension of time within 23 days, which is considered a very reasonable time, although no specific time for submitting the required duration of extension was specified in the contract, but it will be very reasonable to adopt the same duration of 28 days provided for in Subclause 10.5 for submitting the detailed make-up for variations’ value.
7.3.4 The Respondent (being the party with the burden of proof) did not provide any proof to support his view that the Claimant should have become aware of the gantry issue during manufacturing (as opposed to my view that I stated above).
7.3.5 Hence, on the balance of probabilities, it is my view that the time Claimant became aware of the need of an extra gantry is a generally acceptable time, and the time frame within which he submitted the details of his sought extension of time (after exerting all possible ways to recover the delay without asking for any extension of time) is also generally acceptable.
7.3.6 Having declared that, I need to assess the Claimant’s entitlement of an extension of time.
7.3.7 The original duration of the contract is 123 days for fabrication and installation of five gantries starting from 13 August 2009.

7.3.8 In the site meeting of 20 October 2009, Claimant stated that almost all fabrication is completed and they will start installation. Hence, fabrication duration is in the order of 68 days.

7.3.9 The need for the sixth gantry was established in the same site meeting, so it is reasonable to establish this date (20 October 2009) as the date of the start of fabrication of the sixth gantry.

7.3.10 On the application for payment of 12 November 2009, the Claimant stated that they need 14 days for installation and requested extension of time till 13 January 2010 (including the compensation for the two bank holidays requested later).

7.3.11 Accordingly, the Claimant total fabrication and installation for the sixth gantry is 85 days(from 20 October 2009 till 13 January 2010), by deducting the 14 days required for installation, this means 71 days for fabrication of one gantry only, whilst they fabricated five gantries in 68 days. Noting that I neglected the fact that they put their production on a 24 hours cycle, i.e. more productivity rate is envisaged than the original fabrication duration of the five gantries. However, they were not compelled to (since they are not compensated for the acceleration).
7.3.12 However, the fabrication duration is not to be assessed in a pro rata basis, since the fabrication of five gantries is expected to be done in a parallel sequence and not a serial sequence (i.e. the five gantries are fabricated simultaneously and not one after another), it is my view that the original 68 days used for their fabrication can be considered as a fair determination of the extension of time and by allowing for transportation time it is very reasonable to substantiate the requested 71 days.
7.3.13 It is preferable to better assess the requested extension of time, if the Claimant had submitted a critical path analysis (Emcor Drake & Skull Ltd v Costain Construction Limited XE "Emcor Drake & Skull Ltd v Costain Construction Limited" )
, but due to the need of a quick decision and noting that the adjudication is an interim decision and not a conclusive one, I will settle with my basic elemental analysis.

7.3.14 Accordingly, it is my view that the extension of Time for Completion until 13 January 2010 is fair and reasonable.

7.4 Delay Damages
7.4.1 The Claimant contends that the Liquidated Damages clause is a penalty clause and seeks to declare it void.
7.4.2 In my view, It is very hard to declare that a sum stated in a standard form of contract, which is signed by both parties is an unenforceable penalty, especially in the absence of a clear unbalance in the parties’ negotiation position prior to the contract.

7.4.3 I refer in this regard to Philips Hong Kong Ltd v The Attorney-General of Hong Kong XE "Philips Hong Kong Ltd v The Attorney-General of Hong Kong" 
 TC "Philips Hong Kong Ltd v The Attorney-General of Hong Kong" \f D \l "1" , where it was stated that “Except in circumstances were one party dominated the other as to choice of contract terms, it was generally insufficient to show that in certain situations the recovered LAD amount was greater than actual loss suffered by the owner.”, moreover it was stated “Use of unlikely illustrations of extravagant loss will not assist a party to defeat a LAD clause. What the parties have agreed should normally be enforced. Any other approach would lead to undesirable uncertainty in commercial relationships.”
7.4.4 Finally, the burden of proof of such contention lies on the Claimant, who did not provide any substantiation of his statement.

7.4.5 So it is my view that the Liquidated Damages clause is valid and enforceable. However, since I already established that the Claimant is not in delay, he is not liable for any delay damages.

7.5 Adjudication Costs and Fees 

7.5.1 The powers conferred on me by paragraph 25 of the Scheme allow me only to order the apportionment of my fees between parties, however I do not have jurisdiction to order the same for adjudication costs, unless agreed by the parties, and since no such agreement exists, I cannot rule on this matter and each party will remain responsible for his own adjudication costs.

7.5.2 I refer in this regard to Northern Developments v J&J Nichols XE "Northern Developments v J&J Nichols" 
 where HHJ Bowsher stated “38. In general, an Adjudicator has no jurisdiction to decide that one party's costs of the adjudication be paid by the other party, but in the circumstances of this case, I find that he was granted such jurisdiction by implied agreement of the parties.”
Accordingly, and as stated above, since the Scheme is applicable in this adjudication and no such agreement exists between parties, I cannot rule on the adjudication costs.

7.5.3 As for my fees, the fact that the Respondent challenged my jurisdiction at the outset of the adjudication process will not waive his liability towards his portion of my fees, because he only reserved his rights in this regard but continued participating in the adjudication and even requested me to award him delay damages, accordingly a contract by conduct was formed with the Respondent. Therefore, the Respondent is severely and jointly liable with the Claimant for my fees, subject to the apportionment thereof (Mr Christopher Michael Linnett v Halliwell LLP XE "Mr Christopher Michael Linnett v Halliwell LLP" 
)
7.5.4 Since the Scheme is silent on the mechanism of apportionment, I see no reason why I should depart from the original provisions of the parties’ contract, as set out in Article 17 of the Rule for Adjudication all my fees to be made by the Contractor (the Claimant) and half of it to be reimbursed from the Employer (the Respondent). I will not depart from their contractual agreement.
Explanatory Notes
1 Conducting a site visit with the presence of one party only
The adjudicator is allowed under the Scheme, paragraph 13 (d) to make site visits, and is allowed to do so in the presence of parties or alone. However, the Scheme did not grant a right to conduct such visits with only one party, which may be interpreted by an objective observer as some sort of apparent bias, so I would suggest that it is always recommended to involve both parties to avoid any such apparent bias and any resulting challenges to jurisdiction, which might render the decision unenforceable. The same applies to having any private discussion with one of the parties, which must be duly communicated to the other party for his comments.( Discain Project Services Limited v Opecprime Developments Ltd XE "Discain Project Services Limited v Opecprime Developments Ltd" )

2 An award is granted to the Claimant by the Adjudicator (in his capacity as the chair of the Local Construction Society)

It is not clear if this relationship was ongoing prior to adjudication, or it was established during the course of adjudication itself. In the first case, the adjudicator is required to communicate such relationship to the other party and consider whether it is appropriate to resign or not, if it is the second case, also this information must be communicated to the other party during the course of adjudication as soon as it arises, and he must seek his approval if he should continue or resign. Failure to communicate this information might raise jurisdictional challenges regarding the adjudicator’s impartiality and might render his decision unenforceable.  I refer to Andrew Wallace Ltd v Noon XE "Andrew Wallace Ltd v Noon"  
where an adjudicator’s award was enforced although he acted as a mediator for one of the parties and did not disclose this fact to the other party, on the grounds that this did not mean that they had a personal knowledge, hence a personal knowledge as the one referred here is required by the Courts to be disclosed to the other party.
3 Adjudicator seeking a legal advice from third party

If the adjudicator sought a legal advice from a third party and based his decision (or a part thereof like the extra case law mentioned in the email) on this advice, he must communicate the said advice to both parties for their comments, if he failed to do so, it might be considered by the Court as a breach of natural justice and might render his decision unenforceable.

I refer to Amec Capital Projects Ltd v Whitefriars City Estates Ltd XE "Amec Capital Projects Ltd v Whitefriars City Estates Ltd" 
, where the adjudicator’s decision where not enforced (inter alia) for obtaining a legal advice that was not disclosed to the parties.
4 The Dispute in the Referral Notice is different than the one in the Notice of Adjudication

This issue was not challenged by the Respondent, however the Claimant included the following dispute in his Notice of Intention to Refer Dispute to Adjudication dated 9 December 2009 “We therefore intend to refer to adjudication our claim for the unpaid sum of £47,500 etc and to ask the adjudicator to resolve the matter.”. Hence, the referred Dispute is the “unpaid sum of £47,500 etc”. However, in their Referral Notice of 16 December 2009, they sought my decision in the following:-
· The sum of £47,500
: which is the original Dispute.

· Declare the sixth gantry a variation
: which although not explicitly mentioned in the sought decision, however is somehow related to the Dispute, especially that it was mentioned in the context of dispute description in the Notice and can fall under the word “etc”.

· Grant an extension of time
: which is not related to the disputed sum, and was not in dispute at the time of my appointment, since the Claimant only applied for the said extension within his third application for payment and he did not get any reply from the Respondent. Noting that not all variations generate an automatic entitlement to an extension of time, only the ones that will cause a delay to the Time for Completion.
· Waive the LD clause

: which is also a new dispute, and was not in dispute at the time of my appointment. (the same principle applies to the Respondent request to decide in delay damages)
I refer to Edmund Nuttall Limited v R. G. Carter Limited XE "Edmund Nuttall Limited v R. G. Carter Limited"  
where H.H. Judge Richard Seymour Q. C stated in paragraph 32: 

“It seems to me that the real question in the present case is not whether there was a “dispute ” between Nuttall and Carter as at 14 December 2001
 when Shadbolt wrote the Notice of Referral letter, but whether the dispute upon which Mr. Richards adjudicated was that which was the subject of that letter. If it was, the Decision is valid and binding and it is appropriate that it should be enforced by order of the Court. On the other hand, if Mr. Richards adjudicated on a “dispute ” which was not, on proper construction of the letter dated 14 December 2001, the subject of that letter, he had no jurisdiction to decide that dispute, the Decision is invalid and this action should be dismissed.”
Furthermore, what the Claimant included in his Referral can be classified as various disputes and not a single dispute as required by the Act, I refer to Fastrack Contractors Ltd v Morrison Construction Ltd XE "Fastrack Contractors Ltd v Morrison Construction Ltd"  XE "Fastrack Contractors Ltd v Morrison Construction Ltd"  
 where it was cited “It is to be noted that the HGCRA refers to a “dispute” and not to “disputes” Thus, at any one time, a referring party must refer a single dispute”

Accordingly, it is my view that I have jurisdiction to decide only on the payment of the withheld sum and the declaration of variation which were referred in the Notice, my decision in the remainder disputes is outside my jurisdiction, since my jurisdiction is derived from the Notice and not from the subsequent Referral.
5 The Respondent sought my declaration of the payable delay damages.

I would like to highlight that the delay damages is to be treated as a counterclaim and not as a set-off, since the Dispute is regarding the payment default of a variation amount, the reason of this default was never declared as a set-off in account of delay damages. Moreover, no notice to withhold payment was issued prior to the initiation of the adjudication, and since the Respondent only issued the required notice on 28 December 2009, hence it cannot be considered in this adjudication and must be the subject of a new adjudication.(the Act, s111(4))

This is supported by the judgment of HHJ Hicks QC in VHE Construction plc v RBSTB Trust Co Ltd XE "VHE Construction plc v RBSTB Trust Co Ltd"  
where he said:“The first subject of dispute as to the effect of section 111 is whether section 111(1) excludes the right to deduct money in exercise of a claim to set-off in the absence of an effective notice of intention to withhold payment. … I am quite clear, not only that it does, but that that is one of its principal purposes. … The words "may not withhold payment" are in my view ample in width to have the effect of excluding set-offs and there is no reason why they should not mean what they say.”

6 A further discussion regarding the Adjudicator’s Fees

I clarify that since I lacked jurisdiction, the Respondent is not liable for my fees, and the whole of my fees should be paid by the Claimant. I refer to Griffin & Anor (t/a K&D Contractors) v Midas Homes Ltd.
 XE "Griffin & Anor (t/a K&D Contractors) v Midas Homes Ltd." , where HHJ Lloyd QC said: “However in the light of my decision it is clear some of that work was unauthorized as it was beyond his jurisdiction and accordingly the Defendant cannot be liable for it. Only the party that sought adjudication is liable for the fees, expenses and costs incurred by asking for a decision which the adjudicator had no authority to make and to which it was not entitled under the contract and which in breach of contract it sought.” 

Appendix A

List of Submitted Documents 
1. Extract from the Chetmiles County Council website

2. Extract from Letter from Chetmiles County Council to SustNRG Limited, 10December 2008

3. Annotations appearing on the 1999 FIDIC Short Form of Contract.

4. Extract from Specification appended to FIDIC Short Form Contract

5. Note re Dwg PS1452

6. Letter from SustNRG Limited to Aciersous Limited, 19 May 2009

7. Letter from SustNRG Limited to Aciersous Limited, 11 June 2009

8. Letter from Aciersous Limited to SustNRG Limited, 25 June 2009

9. Letter from Aciersous Limited to SustNRG Limited, 17 September 2009

10. Extract from site meeting minutes, 20 October 2009

11. Letter from Aciersous Limited to SustNRG Limited, 12 November 2009

12. Letter from Aciersous Ltd to SustNRG Ltd, 9 December 2009

13. Extract from DRS2C nomination form dated 10 December 2009

14. Letter from SustNRG Ltd to The Adjudicator (copied to Aciersous Ltd), 13 December 2009

15. Extracts from the Referral Notice, served on The Adjudicator on 16 December 2009

16. Extract from the Respondent’s Defence, 22 December 2009

17. Extract from email from SustNRG Ltd to The Adjudicator, 23 December 2009-

18. Letter from SustNRG Ltd to Aciersous Ltd, 28 December 2009

19. Extract from Chetmiles Pioneer & Argus, 29 December 2009

20. Extract from email from The Adjudicator to Lesley Abamat, QC, 4 January 2010
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