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Question 2

E claims that DBC is in breach of contract with respect to both design and the quality of materials used. E argues that there is an implied term of the “package deal” contract that DBC must use materials of good quality that are reasonably fit for their purpose and that the completed works must be fit for the intended purpose, namely storage of dry fruit and vegetables. DBC concedes an obligation to use only materials of good quality but disputes the existence of a warranty of fitness for purpose relevant to the completed building. Examination of the contract documents signed by E and DBC fails to reveal the presence of any design obligation undertaken by DBC in favour of E. However, DBC concedes that in design it is bound to apply the care and skill of an averagely competent architect, as if employed under a traditional procurement process, but insists on denying any warranty of fitness for purpose.

Write a REPORT not exceeding 1000 words advising E in its claim against DBC.

Answer
Dear Mr. E, [THIS LOOKS LIKE A LETTER RATHER THAN A REPORT.]
Please find our report for your sought advice as follows:-

Facts
· E contracted with DBC for a design and build project to construct storage of dry fruit and vegetables.

· The contract was DBC’s own bespoke form of contract which failed to reveal the presence of any design obligation.
· The dry storage has problems of rain penetration and rising dampness.

Dispute

· E claims DBC is in breach of contract for not providing a works that is fit for its own purpose.

· DBC refute that it is only under obligation to provide material of good quality, with no fitness for purpose obligation.

· DBC also argues that in design they are only bound to apply the care and skill of an averagely competent architect.

Legal Principles

· Implication of the duty of Fitness of purpose.
Analysis and Authorities

The courts usually applies a test to decide whether a contractor owes only an implied duty of material and workmanship of good quality, or a higher duty of fitness for its own purpose is also implied. Whilst the former duty is implied in all cases, the latter duty is only implied when the employer relies on the skill and judgment of the contractor, and this is always the case in design and build contracts, in which the employer do not hire an architect and relies on an all-in package to be delivered by the contractor, and this is the exact relation you have with DBC.
In our case it will not be appropriate to discuss the provisions of any standard form of contract, since you contracted on DBC's bespoke form of contract, which clearly did not contain any fitness for purpose provision, furthermore it did not reflect any design obligation by DBC. Fortunately, the design obligation is not under dispute, since it was mentioned clearly in your dispute particular that “DBC concedes that in design it is bound to apply the care and skill of an averagely competent architect”. Hence, DBC did not dispute the design obligation, but their only dispute was whether or not they owe you a fitness for purpose obligation and that their only design obligation was that of an averagely competent architect.

We would like to highlight that even in the absence of an express obligation of fitness for purpose in the contract; this does not omit their liability because terms can be implied by the courts into the contract. Courts imply terms into contracts under two categories, first implication by fact which reflects the true intention of both parties (known as “the officious by stander
”) and implication in law which reflects a wider policy issue such as statutory implication. 
We will first refer you to the Supply of Goods and Services Act 1982 (as amended) “Goods supplied will be of a “satisfactory quality” ( s 4(2)). This is further defined so that where the recipient of the goods makes known to the supplier the purpose for which the goods are supplied, then a term is implied that the goods shall be “reasonably fit for that purpose” (ss 4(4) and (5)), unless the recipient does not rely on the “skill or judgment” of the supplier (s 4(6))” (Emphasis added). [BUT A BUILDING CONTRACT IS NOT A SALE/ SUPPLY OF GOODS CONTRACT.] To reflect this on our case, DBC was fully aware of the purpose of the factory, which is for storage of dry fruit and vegetables, hence to provide a building that’s fit for its own purpose, the obvious requirement is to keep it dry, hence DBC failed to satisfy the very obvious requirement for achieving the fitness for purpose of the storage facility.
Furthermore, we would like to refer you to Viking Grain Storage v TH White Installations TC "Viking Grain Storage v TH White Installations" \f D \l "1"  (1985) 33 BLR 103; 3 Con LR 52, in which White agreed to design and construct a grain storage facility for VG. White conceded that it was obliged to use care and skill in design and to provide good quality materials, but no more. VG argued that not only was White obliged to provide good quality materials, fit for purpose, but to provide a grain storage facility fit for its intended purpose.  Judge John Davies said “It has been strongly urged upon me that "package deals", of which kind this contract is one, fall into the first category I have mentioned, and are to be deemed to carry a warranty of fitness for purpose, unless the contrary is shown”, [CITATION – WHERE CAN I FIND WHERE HE SAID IT?] he further commented on the implication of a fitness for purpose obligation into the contract “In my view, such a term is to be implied in this case. The purpose of the contract was so obvious as not to need stating. It was equally obvious that Viking needed a granary which would be reasonably fit to handle 10,000 tons by one man operation. Did they rely on White’s skill and judgment to do so? Of course they did. They could hardly rely on their own; they had none; nor did they, as White knew, hire any”.[DO.] As it is shown this case is almost identical to your situation, it even involved building a storage facility, and on the face of it, Judge John Davies made it clear that package deals are deemed to carry a fitness for purpose duty, he then elaborated by specifying the test of reliance on the skills and judgment of the contractor which is your case since you did not hire any architect/engineer to provide plans and specifications and you completely relied on DBC to produce a finished dry storage facility that’s is fit for its own purpose, especially that you were aware that they recently constructed a similar facility for Tespo in Torquay, which clearly reflected that they possess the know-how required for these facilities. But in traditional procurement, where owner retains A/E for design and supervision, no such term of fitness will be implied because contractor undertakes to build in accordance with A/E's plans and specification and to build to the satisfaction of A/E: Lynch v.Thorne TC "Lynch v.Thorne" \f D \l "1"  [1956] 1 WLR 303 (CA). 
Moreover, in Hudson's Building and Engineering Contracts (11th ed, p.428) it was stated a comprehensive explanation why such duty is normally imposed on design and build contractors as opposed to a mere skill and care duty on architects, it cited "the essential validity and justification" for holding the producer (contractor/designer) to a higher duty than the professional person if one had been employed. It is because the producer is subject to the ordinary competitive commercial pressures to 'design down' as far as short term market conditions will permit. On the other hand the professional design consultant is more likely to 'design up', or at least to be conservative in the long term interests of its client. In the traditional arrangement, there was no financial interest in the Architect's under-design: just the opposite in fact, as its fee increased with the value of work executed. On this reasoning, the owner needs the full protection of the contractor's obligation to provide fitness for purpose.”
Conclusion
Hence, we find no room for DBC’s allegation that they do not owe a duty of fitness for purpose, and they should be fully liable for damages resulting from rain penetration and rising dampness. 
[OK, BUT THERE SHOULD BE REF TO AND DISCUSSION OF IBA V EMI AND BICC (1980, HL). MOST STUDENTS ALSO REFERRED TO GREAVES (1975)]
Question 3

C seeks to avoid liability for liquidated damages under (JCT98 clause 24/ SBC 2005 clauses 2.31 and 2.32). C argues that A does not have power under the contract to instruct extra work after the Date for Completion of the Works stated in the Appendix/

Contract Particulars and that E is prevented from deducting liquidated damages because ‘time is at large’. E argues that C is wrong and the extension of time given for the extra work is excessive because any competent contractor would have completed that work in parallel with regular contract work and would not have needed more time.

Advise C on the questions of A’s power to instruct extra works during a period of culpable delay by C and whether E is entitled to deduct liquidated damages.

How should A deal with C’s entitlement (if any) to an extension of time? Is time ‘at large’ on the facts of this case?

Answer
Dear Mr. C,

Please find our report for your sought advice as follows:-

Facts

· A instructed extra work during the period of C’s culpable delay and granted one month time extension to the original contract date (as revised for the late site possession)

Dispute

· C argues that A does not have power under the contract to instruct extra work after the Date for Completion of the Works stated in the Appendix/Contract Particulars and that E is prevented from deducting liquidated damages because ‘time is at large’

· E argues that C is wrong and the extension of time given for the extra work is excessive because any competent contractor would have completed that work in parallel with regular contract work and would not have needed more time.
Legal Principles

· Architect’s authority to instruct extra work during a period of Contractor’s culpable delay and its effects on LD deduction.
· Method of Calculation of extension of time when entitled during Contractor’s culpable delay.
· When does time become at large in contracts?
Analysis, Authorities and Conclusion
Ordering extra work during C’s culpable delay

As per Conditions of Contract of FIDIC 4
, Sub-Clause 51.1, Variations “The Engineer shall make any variation of the form, quality or quantity of the Works or any part thereof that may, in his opinion, be necessary and for that purpose, or if for any other reason it shall, in his opinion, be appropriate, he shall have the authority to instruct the Contractor to do and the Contractor shall do any of the following: 

(a) increase or decrease the quantity of any work included in the Contract, 

(b) omit any such work (but not if the omitted work is to be carried out by the Employer or by another contractor), 

(c) change the character or quality or kind of any such work, 

(d) change the levels, lines, position and dimensions of any part of the Works, 

(e) execute additional work of any kind necessary for the completion of the Works, 

(f) change any specified sequence or timing of construction of any part of the Works. 

No such variation shall in any way vitiate or invalidate the Contract, but the effect, if any, of all such variations shall be valued in accordance with Clause 52. Provided that where the issue of an instruction to vary the Works is necessitated by some default of or breach of contract by the Contractor or for which he is responsible, any additional cost attributable to such default shall be borne by the Contractor.”(Emphasis added)
Hence, as stated in No. e above, A is entitled to instruct extra work and no time limitation is being specified for him to exercise such right as long as the contract is still alive. We would like to draw your attention that the contract does not necessarily expire when the time for completion stated therein expires, instead the main controlling point is the date of issuance of Taking Over Certificate which is the only date signaling the end of the contract period and the start of the Defects Liability Period, as per Sub-Clause 48.1, Taking-Over Certificate, which states “When the whole of the Works have been substantially completed and have satisfactorily passed any Tests on Completion prescribed by the Contract, the Contractor may give a notice to that effect to the Engineer, with a copy to the Employer, accompanied by a written undertaking to finish with due expedition any outstanding work during the Defects Liability Period. Such notice and undertaking shall be deemed to be a request by the Contractor for the Engineer to issue a Taking-Over Certificate in respect of the Works. The Engineer shall, within 21 days of the date of delivery of such notice, either issue to the Contractor, with a copy to the Employer, a Taking-Over Certificate, stating the date on which, in his opinion, the Works were substantially completed in accordance with the Contract, or give instructions in writing to the Contractor specifying all the work which, in the Engineer's opinion, is required to be done by the Contractor before the issue of such Certificate. The Engineer shall also notify the Contractor of any defects in the Works affecting substantial completion that may appear after such instructions and before completion of the Works specified therein. The Contractor shall be entitled to receive such Taking-Over Certificate within 21 days of completion, to the satisfaction of the Engineer, of the Works so specified and remedying any defects so notified “
Moreover, various cases reflected that the Courts share the same view regarding A’s power to order extra works during a period of culpable delay, as follows:-

· Balfour Beatty Building Limited v. Chestermount Properties Limited TC "Balfour Beatty Building Limited v. Chestermount Properties Limited" \f D \l "1"  TOA \h \c "1" \p  (1993) 62 BLR 1; CILL 821; Hudson (11) 10-046A;
In this case Colman J decided that the architect does have such jurisdiction and that time is not put at large. To argue to the contrary “involves legal and commercial results which are so inconsistent with other express provisions and with the contractual risk distribution regime applicable to pre-Completion Date Relevant Events, that ... it cannot be right.”

· Amalgamated Building Contractors Ltd v. Waltham Holy Cross UDC TC "Amalgamated Building Contractors Ltd v. Waltham Holy Cross UDC" \f D \l "1" ” [1952] 2 All ER 452, 454.

Denning LJ said “Moreover, the retrospective postponement of the Completion Date to a date before the event causing delay was an eventuality contemplated with equanimity”

Liquidated Damages deduction in that case
As for the question of whether or not liquidated damages can be deducted if extra work was ordered during the period of culpable delay, this was discussed in McAlpine v. McDermott (1992) 58 BLR 1; CILL 747 (CA), in which Lloyd LJ suggested (obiter) that if “a contractor is already a year late through his culpable fault, it would be absurd that the employer should lose his claim for unliquidated damages just because, at the last moment, he orders an extra coat of paint.”
Accordingly, from all above, we advise you that A does have the power to order extra work during the period of your culpable delay; moreover he can still deduct liquidated damages for your culpable delay. [EXTRA WORK CAN BE INSTRUCTED UP TO THE CERTIFICATE OF COMPLETION (PRACTICAL/ SUBSTANTIAL) – SEE KEATING (7TH) AT 18-142.]
How to calculate extension of time in that case
Regarding the award of extension of time for the instructed extra work during the period of culpable delay, this is usually done by applying the extra time required for the variation to the Time for completion of the Contract regardless of C’s culpable delay, that is to say in our case if the Contract was supposed to end by 31 October 2007 (after the one month Extension of Time for late possession) and C is already  delayed till 30 June 2008 and the period required to execute the extra work (one month) is added to 31 October 2007, thus the new Time for Completion becomes 30 November 2007, and the period between this date and 30 June 2008, is the period for which Liquidated Damages should be deducted (subject to the limit of liquidated damages specified in the contract, which is usually 10% of the Contract Price), this method is known as the “net” method and it was illustrated in Balfour Beatty Building Limited v. Chestermount Properties Limited (1993) 62 BLR 1; CILL 821, 827 in which Colman J decided that the architect should apply the “net method‟. The opposite view would attribute “to the Completion Date a function which it does not have under the contract. ... (T)he function ... is to identify the end of the period of time commencing with the Date of Possession within which the Contractor must complete the Works, including subsequent variations, failing which he must pay liquidated damages. The means by which the period is adjusted is by advancing or postponing the Completion Date which can be done prospectively or retrospectively. ... The Completion Date as adjusted retrospectively is thus not the date by which the contractor ought to have achieved or ought in future to achieve Practical Completion but the date which marks the end of the total number of working days starting from the Date of Possession within (which) the Contractor ought fairly and reasonably to have completed the Works.” However, this view is further constrained by the causation, as illustrated in the same case by Colman J when he observed that applying the “net‟ method may give rise to problems of causation. He advised that the architect should “decide whether an adjustment of the Completion Date is fair and reasonable having regard to the incidence of Relevant Events. Fundamental to this exercise is an assessment of whether the Relevant Event occurring during a period of culpable delay has caused delay to the completion of the Works and, if so, how much delay. There may well be circumstances where that event would have been wholly avoided had the Contractor completed the Works by the previously-fixed Completion Date. 

For example, a storm which floods the site during a period of culpable delay and interrupts progress of the Works would have been avoided altogether if the Contractor had not overrun the Completion Date. In such a case it is hard to see that it would be fair and reasonable to postpone the Completion Date to extend the Contractor’s time. Indeed, where the Relevant Event would not be an act of prevention, it is hard to envisage any extension of time being fair and reasonable unless the Contractor was able to establish that, even if he had not been in breach in overshooting the Completion Date, the particular Relevant Event would still have delayed the progress of the Works at an earlier date. Such cases are not likely to be of common occurrence.” Accordingly, the net method was upheld by the courts as the correct methodology for calculating the extension of time if extra work was ordered during a period of culpable delay, however it rests with A to evaluate the associated causation. [CITATION REQUIRED FOR QUOTATIONS FROM LAW REPORT.]
Time at Large Assessment

Lastly for the question of whether or not the time of this contract became “at large”, well it couldn’t have. Time becomes at large if E is responsible of a delay or part of delay to C and failed to grant him the appropriate extension of time, the only obligation on C in that case would to be to complete the work in reasonable time, which will be a question of fact for the court to decide.
Accordingly, since A granted extension of time for both acts of prevention (one month for late possession and one month for the extra work), neither of these two factors materialized and the time is not at large. Moreover, the fact of A instructing extra work during the period of C culpable delay does not on its own right turn the time at large, as illustrated in the case of Balfour Beatty above. If however, E failed to grant you the said extensions of time, and hence he wouldn’t be entitled for liquidated damages, he would have only the recourse of unliquidated damages under the law (Peak Construction Liverpool) Ltd v McKinney Foundations Ltd TC "Peak Construction Liverpool) Ltd v McKinney Foundations Ltd" \f D \l "1"  (1970) 1 BLR 111; 69 LGR 1 (CA))
Question 4
C protests that the interim payment certificate (ref 123) has not been properly calculated and challenges the deduction of liquidated damages. C withdraws its labour from site.

Write a REPORT not exceeding 1000 words advising C on the merits of its argument and actions concerning the accuracy of the interim certificate and its course of action in withdrawing its labour. What possible alternative courses of action would you advise C to take if this problem should arise again?
Answer
Dear Mr. C,

Please find our report for your sought advice as follows:-

Facts

· Interim Payment Certificate (ref 123) states the total value of work (whether done properly or not) from which the agreed retention is deducted, then shows further deductions for defective work and for liquidated damages.

Dispute

· C challenges the deduction of defective works and liquidated damages from the interim payment certificate.

· C withdraws from site.

Legal Principles

· Deduction of liquidated damages and defective works from interim payment certificates
· Consequences of Contractor’s withdrawal from site for underpayment.
Analysis
Deduction for Defective Works
A is entitled to reject any material/work that is not compliant with the contract and can order the rectification thereof, this was stated in Sub-Clause 39.1, Removal of Improper Work, Materials or Plant which stated : 
“The Engineer shall have authority to issue instructions from time to time, for:

(a) the removal from the Site, within such time or times as may be specified in the instruction, of any materials or Plant which, in the opinion of the Engineer, are not in accordance with the Contract, 

(b) the substitution of proper and suitable materials or Plant, and 

(c) the removal and proper re-execution, notwithstanding any previous test thereof or interim payment therefor, of any work which, in respect of 

(i) materials, Plant or workmanship, or 

(ii) design by the Contractor or for which he is responsible, 

is not, in the opinion of the Engineer, in accordance with the Contract.”

Hence, if A already instructed you to rectify the same (which is not clear from the facts of the case) he will be acting within his contractual powers. Furthermore, if you refused or failed to rectify the defective works, this will trigger Sub-Clause 39.2, Default of Contractor in Compliance, which states “In case of default on the part of the Contractor in carrying out such instruction within the time specified therein or, if none, within a reasonable time, the Employer shall be entitled to employ and pay other persons to carry out the same and all costs consequent thereon or incidental thereto shall, after due consultation with the Employer and the Contractor, be determined by the Engineer and shall be recoverable from the Contractor by the Employer, and may be deducted by the Employer from any monies due or to become due to the Contractor and the Engineer shall notify the Contractor accordingly, with a copy to the Employer.” (Emphasis added)
Moreover, Sub-clause 60.2,  Monthly Payments states “ The Engineer shall, within 28 days of receiving such statement, certify to the Employer the amount of payment to the Contractor which he considers due and payable in respect thereof, subject: 

(a) firstly, to the retention of the amount calculated by applying the Percentage of Retention stated in the Appendix to Tender, to the amount to which the Contractor is entitled under paragraphs (a), (b), (c) and (e) of Sub-Clause 60.1 until the amount so retained reaches the limit of Retention Money stated in the Appendix to Tender, and 

(b) secondly, to the deduction, other than pursuant to Clause 47, of any sums which may have become due and payable by the Contractor to the Employer. 

Provided that the Engineer shall not be bound to certify any payment under this Sub-Clause if the net amount thereof, after all retentions and deductions, would be less than the Minimum Amount of Interim Certificates stated in the Appendix to Tender. 

Notwithstanding the terms of this Clause or any other Clause of the Contract no amount will be certified by the Engineer for payment until the performance security, if required under the Contract, has been provided by the Contractor and approved by the Employer.” (Emphasis added)

Accordingly, A can deduct monies from your dues pursuant to Sub-Clause 39.2; moreover these dues are recoverable from interim certificates pursuant to Sub-Clause 60.2. On the other hand, A did not accurately calculate the interim payment, since he applied retention to the whole of the works (including the defective works) and then deducted the defective works amount without crediting the contractor for his portion of retention of the defective works. The accurate way to calculate would have been to certify only the works done properly and not the whole of the works including the defective works. [THE RULES FOR CERTIFICATION OF ‘GROSS VALUE’ IS THAT ONLY WORK IN ACCORDANCE WITH CONTRACT IS INCLUDED, FROM WHICH RETENTION IS CALCULATED AND WITHHELD. THE CERTIFIER (ARCH OR ENG) SHOULD DISCOUNT ANY DEFECTIVE WORK BEFORE MAKING A STATEMENT OF ‘GROSS VALUE’. IF RETENTION IS CALCULATED ON DEFECTIVE WORK, C IS FACED WITH A LOWER NET VALUE THAN SHOULD BE THE CASE. SEE LUBENHAM (1986) FOR AN EXAMPLE OF HOW THIS WENT WRONG.]
Liquidated Damages

A has no power to deduct liquidated damages from interim payments, this is illustrated in Sub-Clause 47.1,  Liquidated Damages for Delay, which states “If the Contractor fails to comply with the Time for Completion in accordance with Clause 48, for the whole of the Works or, if applicable, any Section within the relevant time prescribed by Clause 43, then the Contractor shall pay to the Employer the relevant sum stated in the Appendix to Tender as liquidated damages for such default and not as a penalty (which sum shall be the only monies due from the Contractor for such default) for every day or part of a day which shall elapse between the relevant Time for Completion and the date stated in a Taking-Over Certificate of the whole of the Works or the relevant Section, subject to the applicable limit stated in the Appendix to Tender. The Employer may, without prejudice to any other method of recovery, deduct the amount of such damages from any monies due or to become due to the Contractor. The payment or deduction of such damages shall not relieve the Contractor from his obligation to complete the Works, or from any other of his obligations and liabilities under the Contract. “ (Emphasis added)

Hence, any deductions of liquidated damages is being constrained to two terms Time for Completion (defined in Sub-Clause 1-(ii) as "Time for Completion" means the time for completing the execution of and passing the Tests on Completion of the Works or any Section or part thereof as stated in the Contract (or as extended under Clause 44) calculated from the Commencement Date.”) and the Taking-Over Certificate, which is defined in Sub-Clause 48.1, Taking-Over Certificate, which states “When the whole of the Works have been substantially completed and have satisfactorily passed any Tests on Completion prescribed by the Contract, the Contractor may give a notice to that effect to the Engineer, with a copy to the Employer, accompanied by a written undertaking to finish with due expedition any outstanding work during the Defects Liability Period. Such notice and undertaking shall be deemed to be a request by the Contractor for the Engineer to issue a Taking-Over Certificate in respect of the Works. The Engineer shall, within 21 days of the date of delivery of such notice, either issue to the Contractor, with a copy to the Employer, a Taking-Over Certificate, stating the date on which, in his opinion, the Works were substantially completed in accordance with the Contract, or give instructions in writing to the Contractor specifying all the work which, in the Engineer's opinion, is required to be done by the Contractor before the issue of such Certificate. The Engineer shall also notify the Contractor of any defects in the Works affecting substantial completion that may appear after such instructions and before completion of the Works specified therein. The Contractor shall be entitled to receive such Taking-Over Certificate within 21 days of completion, to the satisfaction of the Engineer, of the Works so specified and remedying any defects so notified “ (Emphasis added). Accordingly and since no milestones were specified in this contract, hence the said certificate can only be issued after completion of the whole of the works and A can’t deduct any monies on account of liquidated damages until the issuance of such certificate, and since E did not opt to exercise his right to terminate your contract for your culpable delay, no Liquidated Damages can be deducted from interim payment certificates. In addition, Sub-Clause 60.2, Monthly Payment, states regarding deduction form interim certificates “(b) secondly, to the deduction, other than pursuant to Clause 47, of any sums which may have become due and payable by the Contractor to the Employer. “ (refer to “Deduction for Defective Works” for full wording of the Sub-Clause), hence it was mentioned explicitly that no deduction from interim payments should be made on account of clause 47 which is dealing with Liquidated Damages. [BUT IN THE SCENARIO GIVEN THE ARCH DEDUCTED A SUM FOR LD ON THE FACE OF THE CERTIFICATE – THIS IS NOTHING TO DO WITH E WITHHOLDING A SUM FROM C’S PAYMENT. IN OTHER WORDS THE PROBLEM SET IS TO DO WITH CERTIFICATION, NOT PAYMENT.]
Withdrawal from Site and Possible alternative course of action

Regarding the action of withdrawal from site, whilst this right is provided by the contract to the contractor as a remedy for Employer’s default, however this is constrained to the none payment of the employer as specified in Sub-Clause 69.4, Contractor's Entitlement to Suspend Work, which states “Without prejudice to the Contractor's entitlement to interest under Sub-Clause 60.10 and to terminate under Sub-Clause 69.1, the Contractor may, if the Employer fails to pay the Contractor the amount due under any certificate of the Engineer within 28 days after the expiry of the time stated in Sub-Clause 60.10 within which payment is to be made, subject to any deduction that the Employer is entitled to make under the Contract, after giving 28 days' prior notice to the Employer, with a copy to the Engineer, suspend work or reduce the rate of work. 

If the Contractor suspends work or reduces the rate of work in accordance with the provisions of this Sub-Clause and thereby suffers delay or incurs cost the Engineer shall, after due consultation with the Employer and the Contractor, determine 

 (a) any extension of time to which the Contractor is entitled under Clause 44, and 

 (b) the amount of such costs, which shall be added to the Contract Price, and shall notify the Contractor accordingly, with a copy to the Employer.”
Furthermore, we would like to refer you to Sub-Clause 67.1, Engineer's Decision, which deals specifically with any dispute in connection with the contracts, including any dispute in valuation, which states “If a dispute of any kind whatsoever arises between the Employer and the Contractor in connection with, or arising out of, the Contract or the execution of the Works, whether during the execution of the Works or after their completion and whether before or after repudiation or other termination of the Contract, including any dispute as to any opinion, instruction, determination, certificate or valuation of the Engineer, the matter in dispute shall, in the first place, be referred in writing to the Engineer, with a copy to the other party. Such reference shall state that it is made pursuant to this Clause. No later than the eighty-fourth day after the day on which he received such reference the Engineer shall give notice of his decision to the Employer and the Contractor. Such decision shall state that it is made pursuant to this Clause. Unless the Contract has already been repudiated or terminated, the Contractor shall, in every case, continue to proceed with the Works with all due diligence and the Contractor and the Employer shall give effect forthwith to every such decision of the Engineer unless and until the same shall be revised, as hereinafter provided, in an amicable settlement or an arbitral award.

If either the Employer or the Contractor be dissatisfied with any decision of the Engineer, or if the Engineer fails to give notice of his decision on or before the eighty-fourth day after the day on which he received the reference, then either the Employer or the Contractor may, on or before the seventieth day after the day on which he received notice of such decision, or on or before the seventieth day after the day on which the said period of 84 days expired, as the case may be, give notice to the other party, with a copy for information to the Engineer, of his intention to commence arbitration, as hereinafter provided, as to the matter in dispute. Such notice shall establish the entitlement of the party giving the same to commence arbitration, as hereinafter provided, as to such dispute and, subject to Sub-Clause 67.4, no arbitration in respect thereof may be commenced unless such notice is given.” 
If the Engineer has given notice of his decision as to a matter in dispute to the Employer and the Contractor and no notice of intention to commence arbitration as to such dispute has been given by either the Employer or the Contractor on or before the seventieth day after the day on which the parties received notice as to such decision from the Engineer, the said decision shall become final and binding upon the Employer and the Contractor” (Emphasis added)

Accordingly, the course of action you implemented was not the right one, and it amounts in law to a repudiatory conduct which can entitle E to terminate your contract and employ any other contractor to continue your work and your termination rights will only be settled after full repayment of other contractor and the expiration of the Defects Liability Period and you will only be entitled for the balance (whether debit or credit), this termination right was stipulated in Sub-Clause 63.1, Default of Contractor, which states “If the Contractor is ……., or if the Engineer certifies to the Employer, with a copy to the Contractor, that, in his opinion, the Contractor: 

(a) has repudiated the Contract, or 

(b) without reasonable excuse has failed 

(i) to commence the Works in accordance with Sub-Clause 41.1, or 

(ii) to proceed with the Works, or any Section thereof, within 28 days after receiving notice pursuant to Sub-Clause 46.1, or …………..

then the Employer may, after giving 14 days' notice to the Contractor, enter upon the Site and the Works and terminate the employment of the Contractor without thereby releasing the Contractor from any of his obligations or liabilities under the Contract, or affecting the rights and authorities conferred on the Employer or the Engineer by the Contract, and may himself complete the Works or may employ any other contractor to complete the Works. The Employer or such other contractor may use for such completion so much of the Contractor's Equipment, Temporary Works and materials as he or they may think proper.”(Emphasis added and irrelevant text related to contractor’s insolvency omitted)

Moreover, the contractor’s rights after such termination was stipulated in Sub-Clause 63.3, Payment after Termination, which states “If the Employer terminates the Contractor's employment under this Clause, he shall not be liable to pay to the Contractor any further amount (including damages) in respect of the Contract until the expiration of the Defects Liability Period and thereafter until the costs of execution, completion and remedying of any defects, damages for delay in completion (if any) and all other expenses incurred by the Employer have been ascertained and the amount thereof certified by the Engineer. The Contractor shall then be entitled to receive only such sum (if any) as the Engineer may certify would have been payable to him upon due completion by him after deducting the said amount. If such amount exceeds the sum which would have been payable to the Contractor on due completion by him, then the Contractor shall, upon demand, pay to the Employer the amount of such excess and it shall be deemed a debt due by the Contractor to the Employer and shall be recoverable accordingly.” 
Authorities and Conclusion
As an illustration of the whole dispute we would like to refer you to Lubenham Fidelities v South Pembs DC TC "Lubenham Fidelities v South Pembs DC" \f D \l "1"  (1986) 33 BLR 39, 55 (CA), in which L carried out building works for S. S‟s architect issued payment certificates but wrongly deducted sums for defective work and liquidated damages. In response, L withdrew from site. Both L and S served notices on each other purporting to determine employment under the contract. The court acknowledged that “the defective work ought to have been taken into account when computing the "total value of work properly executed..." and that “It was also common ground that as at 3 June 1977 no liability to pay liquidated damages could have arisen since the completion date stated in the contracts was 3 September 1977”, which is the same identical case of the default of A in our case. [YES, THAT CASE WAS A MODEL FOR THE PROBLEM. NOTE THAT IT WAS NOT A PAYMENT PROBLEM  - C PAID THE AMOUNT (ALBEIT INCORRECTLY) CERTIFIED.] However, and in spite of the above, it was held that:
 

“(1) The contracts had been properly determined by SPDC’s notices under clause 25 of the JCT Conditions because - 

 

a) SPDC were not obliged to pay more than the amount stated as due on the face of an interim certificate. Whatever the cause of an under-valuation the proper remedy of the contractor was to request the architect to make an appropriate adjustment in another certificate or to take the dispute to arbitration under clause 35. In default of arbitration or a new certificate the JCT conditions gave the contractor no right to sue for a higher sum than that stated to be due. Under the JCT conditions the issue of a certificate was always a condition precedent to the right of the contractor to be paid. 

 

b) There was no necessity or scope for the implication of a term that if and when it became known to SPDC that Wigley Fox were departing from their proper function under the contract it was SPDC’s duty to stop them and tell them what their function under the contract was. The existence of the arbitration clause made such an implication unnecessary. “

Accordingly, even if A wrongly calculated the payment certificate, this does not constitute a default by E, who is only bound to pay the certified amount and was under no implied duty to correct the payment certificate even if he became aware of its mistakes, and this does not entitle you to withdraw from site, since no default by E was committed, instead your course of action is considered as a repudiatory breach of contract and entitles E to lawfully determine your employment.
Instead, the right course of action would have been to continue work and request A to correct the interim payment certificate and if the problem persists, refer the matter to arbitration [OR NOW ADJUDICATION IF THE APPLICABLE LAW OF THE CONTRACT IS THAT OF E/W, SCOTLAND OR NI.].
[GOOD WORK]
Question 6

C complains that E has not paid the amount certified for payment by A (Interim Certificate ref 137) by the final date for payment. C threatens to suspend work under the contract (JCT98 clause 30.1.4/ SBC 2005 clause 4.14) or to determine its own employment under JCT98 clause 28.2.1.1/ SBC 2005 clause 8.9.1.1. 

Write an ESSAY not exceeding 1000 words outlining what you think the position was in common law (prior to 1st May 1998) when a contractor in the position of C suspends work. Consider also how standard forms of construction and engineering contract and statutory intervention has enhanced or diminished the power of the contractor in the circumstances of C.

Answer
The position of law regarding the contractor’s right to suspend work if the employer failed to pay interim payment certificates was completely changed after the Construction Act
 which was set to be applicable starting from 1st May 1998. In my essay I will explain what the situation prior to the Act was and how the Act enhanced the contractor’s situation, I will also discuss the provision of the FIDIC 4 form of contract regarding the contractor’s remedies in case of the employer’s failure of payment.

The law generally did not grant the contractor a right for suspension if the employer failed to pay the interim payment certificates by the final date set for payment, in Mersey Steel and Iron Co v Naylor, Benzon & Co TC "Mersey Steel and Iron Co v Naylor, Benzon & Co" \f D \l "1"  (1884) 9 App. Cas. 434, the House of Lords held that payment for a previous delivery was not a condition precedent to the right to claim the next delivery.

Moreover, in Canterbury Pipe Lines Ltd v Christchurch Drainage Board TC "Canterbury Pipe Lines Ltd v Christchurch Drainage Board" \f D \l "1"  [1979] 2 NZLR 347; 16 BLR 76; Hudson (11) 6-134, Cook J said “ Apart from suing for interim payments, or requiring arbitration where that is provided for, the remedy -and apparently the only remedy - which the contractor is recognised as having at common law is rescission if a sufficiently serious breach has occurred. If he chooses not to rescind, his own obligations continue. He is bound to go on with the work”. Hence, it is clear that at this time the court did not recognize any right for the contractor to suspend work for payment default of the employer.
 Also in DR Bradley (Cable Jointing) Ltd v Jefco Mechanical Services Ltd TC "DR Bradley (Cable Jointing) Ltd v Jefco Mechanical Services Ltd" \f D \l "1"  (1988) 6- CLD-07-19, although five successive payments were late and short, this did not amount to repudiation of the contract so as to entitle Bradley to terminate its contract with Jefco. Furthermore, Channel Tunnel Group Ltd v Balfour Beatty Construction Ltd TC "Channel Tunnel Group Ltd v Balfour Beatty Construction Ltd" \f D \l "1"  [1993] AC 334; 1 All ER 664; 61 BLR 1 (HL) Suspension of work in response to the owner’s under payment is not permitted in English common law but might be legitimate in French law.
However, the situation of law changed drastically by the issuance of the Construction Act which recognized the contractor right for suspension as a remedy for payment default by the employer, this was stipulated in Section 112 as follows:

112.--(1) Where a sum due under a construction contract is not paid in full by the final date for payment and no effective notice to withhold payment has been given, the person to whom the sum is due has the right (without prejudice to any other right or remedy) to suspend performance of his obligations under the contract to the party by whom payment ought to have been made (“the party in default”).

(2) The right may not be exercised without first giving to the party in default at least seven days notice of intention to suspend performance, stating the ground or grounds on which it is intended to suspend performance.

(3) The right to suspend performance ceases when the party in default makes payment in full of the amount due.

(4) Any period during which performance is suspended in pursuance of the right conferred by this section shall he disregarded in computing for the purposes of any contractual time limit the time taken, by the party exercising the right or by a third party, to complete any work directly or indirectly affected by the exercise of the right. Where the contractual time limit is set by reference to a date rather than a period, the date shall be adjusted accordingly.
The analysis of this section reveals the great enhancement to the contractor’s position, he is now allowed to suspend work if the employer did not pay the full amount by the final date set for payment (which is further controlled by the Act if not provided for in the contract), moreover if contractor resumes work the suspended period will be dealt with as an extension of time, so as to avoid any liquidated damages liability generating from the delay during suspension. Two factors to be noted in this regard, first is that the contractor must submit 7 days notice prior to his suspension, and second is that payment of the due money is the only recourse required by the employer for the contractor to resume work. Last thing to note in this regard is that the Act only takes control if such a remedy is not provided for in the contract, so we need to examine what the FIDIC 4 standard form of contract provide for.

FIDIC 4 granted the contractor the right to either suspend his work or terminate his contract in the event of payment default by the employer, this was stipulated in the following two sub-clauses:-

69.1 Default of Employer 

In the event of the Employer: 

(a) failing to pay to the Contractor the amount due under any certificate of the Engineer within 28 days after the expiry of the time stated in Sub-Clause 60.10 within which payment is to be made, subject to any deduction that the Employer is entitled to make under the Contract, or 

(b) interfering with or obstructing or refusing any required approval to the issue of any such certificate, or 

(c) becoming bankrupt or, being a company, going into liquidation, other than for the purpose of a scheme of reconstruction or amalgamation, or 

(d) giving notice to the Contractor that for unforeseen reasons, due to economic dislocation, it is impossible for him to continue to meet his contractual obligations, 

the Contractor shall be entitled to terminate his employment under the Contract by giving notice to the Employer, with a copy to the Engineer. Such termination shall take effect 14 days after the giving of the notice. 

69.4 Contractor's Entitlement to Suspend Work 

Without prejudice to the Contractor's entitlement to interest under Sub-Clause 60.10 and to terminate under Sub-Clause 69.1, the Contractor may, if the Employer fails to pay the Contractor the amount due under any certificate of the Engineer within 28 days after the expiry of the time stated in Sub-Clause 60.10 within which payment is to be made, subject to any deduction that the Employer is entitled to make under the Contract, after giving 28 days' prior notice to the Employer, with a copy to the Engineer, suspend work or reduce the rate of work. 

If the Contractor suspends work or reduces the rate of work in accordance with the provisions of this Sub-Clause and thereby suffers delay or incurs cost the Engineer shall, after due consultation with the Employer and the Contractor, determine 

(a) any extension of time to which the Contractor is entitled under Clause 44, and 

 (b) the amount of such costs, which shall be added to the Contract Price, and shall notify the Contractor accordingly, with a copy to the Employer. 

Accordingly, FIDIC 4 allowed more remedies to the contractor, by adding the right to terminate the contract in case of payment default, and also by allowing the contractor to be compensated for any cost incurred during the suspension. On the other hand, it added longer time constrains on him before he can either suspend the work, in which he will need to wait for 28 days after the final date set for payment then he can only suspend after giving a further 28 days notice, i.e. he has to wait for at least 56 days before he can take any action, in the case of termination the total period becomes 42 days before terminating the contract. In addition, FIDIC granted the contractor the right to get interest charges on late payments. 
In conclusion, the contractor now has much more remedies by statutory than what he used to have prior to the application of the act on 1998, while he enjoyed this right a lot earlier if he was contracting under the FIDIC 4 forms of contract which was published on 1987 and reprinted on 1992.
[GOOD]
Question 8

C challenges E’s right to withhold payment on account of liquidated damages. C argues that the sum of £3.5m per week is excessive and extravagant and bears no relationship to E’s actual loss caused by the delay in completion of works. C further argues that no loss is suffered by E due to the delay. E argues that the contract makes “time of the essence” due to the need to have the works completed in time for opening by the Queen on the 31st of October 2008 and that had it not been for the poor standard of contract administration by A, E would have determined C’s employment under the contract for lack of the C’s regular and diligent progress of the works (JCT98 clause 27.2.1.2/ SBC 2005 clause.8.4.2.

Advise C on the merits of its argument with E, and on E’s response.

Answer
Dear Mr. C,

Please find our report for your sought advice as follows:-

Facts

· E withheld the sum of £3.5m per week from C as a deduction for liquidated damages. (not clear if withholding is from an interim payment certificate or not)
Dispute

· C argues that the liquidated damage sum is excessive and irrelative to E actual loss.

· C also argues that E did not suffer any loss.

· E argues that the contract makes “time of the essence” due to the need to have the works completed in time for opening by the Queen on the 31st of October 2008.

· E also argues that if A properly administered the Contract, he would have determined C’s employment for lake of regular and diligent progress of works.

Legal Principles

· The relation between actual suffered loss and entitlement of Liquidated Damages.

· Contracts with time of the essence.
· Determination of contractor’s employment for lake of regular and diligent progress of works.
Analysis, Authorities and Conclusion
1. E’s right to withhold payment on account of liquidated damages
It is not clear if the statement in the first line of the question ” C challenges E’s right to withhold payment on account of liquidated damages” means that C is objecting to the withholding action from an interim payment ( which I already answered in Question 4), or that he is arguing that he is not liable to pay LDs. I assumed the latter proposition [YES!] and if it is otherwise, kindly refer to my answer to Question 4 which addresses the action of money withholding from interim payments on account of LDs.

2. The sum of £3.5m per week is extravagant and bears no relationship to E’s actual loss
This argument is not solid, please refer to Sub-Clause 47.1,  Liquidated Damages for Delay, which states “If the Contractor fails to comply with the Time for Completion in accordance with Clause 48, for the whole of the Works or, if applicable, any Section within the relevant time prescribed by Clause 43, then the Contractor shall pay to the Employer the relevant sum stated in the Appendix to Tender as liquidated damages for such default and not as a penalty (which sum shall be the only monies due from the Contractor for such default) for every day or part of a day which shall elapse between the relevant Time for Completion and the date stated in a Taking-Over Certificate of the whole of the Works or the relevant Section, subject to the applicable limit stated in the Appendix to Tender. The Employer may, without prejudice to any other method of recovery, deduct the amount of such damages from any monies due or to become due to the Contractor. The payment or deduction of such damages shall not relieve the Contractor from his obligation to complete the Works, or from any other of his obligations and liabilities under the Contract. “(Emphasis added)
Hence, as per the contract the sum stated in the Appendix (£3.5m per week) is the agreed sum for LD, and both parties contracted on this, noting that there is no evidence of different bargaining powers between parties, it is hard to argue now that this sum is extravagant, since the same was in the contemplation of both parties when signing the contract. Furthermore, as time is of essence (please also refer to No.5 below)because of the Queen opening, the failure to meet a commitment with the Queen, is not a commercial matter against which E can put a monetary value, and the sum stipulated might be not even enough to compensate E for his failure to meet such a commitment. Please refer to Fletcher v Dyche TC "Fletcher v Dyche" \f D \l "1"  (1787) 2 Term Reports 32; 100 ER 18; Hudson (11) 10-007, which involved the delay of a builder in building a church, it was held that even where damages are difficult to quantify, on a non-commercial type of project eg a church project, this does not prevent sum named in contract being liquidated damages. Moreover, in Philips Hong Kong Ltd v The Attorney-General of Hong Kong TC "Philips Hong Kong Ltd v The Attorney-General of Hong Kong" \f D \l "1"  (1993) 61 BLR 41; CILL 833; The Times 15 February 1993 (PC), it was stated that “Except in circumstances were one party dominated the other as to choice of contract terms, it was generally insufficient to show that in certain situations the recovered LAD amount was greater than actual loss suffered by the owner.”, moreover it was stated “Use of unlikely illustrations of extravagant loss will not assist a party to defeat a LAD clause. What the parties have agreed should normally be enforced. Any other approach would lead to undesirable uncertainty in commercial relationships.”
3. No loss is suffered by E due to the delay
It is not a condition precedent to deduction of liquidated damages that the Employer must show that he actually suffered a loss, in Crux v Aldred TC "Crux v Aldred" \f D \l "1"  (1866) 14 Weekly Reporter 656; Hudson (11) 10-009, it was held that the sum stipulated in the contract as liquidated damages is, in law, recoverable whether or not the Employer can prove that he has in fact suffered any loss or damage as a result of the Contractor’s breach of contract. 
4. Time of the essence for Queen opening
The time for performance in contracts is not of the essence unless it is expressly agreed by the parties or implied by the nature of the contract. The implication that time is of the essence will take place where the circumstances of the contract or the nature of the subject matter of contract require that the time of performance is imperative. However, in our case time can’t be implied to be of the essence since the presence of liquidated damages and extension of time clauses will negate such implication. When the contract specifies that time is of the essence, then a failure by the contractor to finish within the specified period would enable the employer to repudiate the contract, and the contractor could not recover for the work done by him – Platt v Parker TC "Platt v Parker" \f D \l "1"  (1866).  Moreover, as summarized by the House of Lords in United Scientific Holdings v Burnley Council TC "United Scientific Holdings v Burnley Council" \f D \l "1"  (1977) AC 904, the cases suggest that, for time to be of the essence, either: 

A. there must be clear and unambiguous express terms in the contract, or 

B. the circumstances of the case or nature of the transaction as a whole indicate that time for completion is of the essence, or 

C. a party who has been subjected to unreasonable delay gives notice to the party in default making time of the essence. 
Hence, since it is not clear in the particular of your claim how exactly the contract made time of the essence, we will assume that either it was expressed clearly in the contract or the fact of the Queen’s opening was made known to the contractor which reflected the time essence of the contract. If this was successfully established, it follows that E was entitled to repudiate the contract with no allowance for compensating you for work done. 
5. E right to determine C’s employment for lack of the regular and diligent progress
To analyze whether or not E was entitled to determine your employment due to the lack of regular and diligent progress, we refer you to Sub-Clause 46.1, Rate of Progress which states “If for any reason, which does not entitle the Contractor to an extension of time, the rate of progress of the Works or any Section is at any time, in the opinion of the Engineer, too slow to comply with the Time for Completion, the Engineer shall so notify the Contractor who shall thereupon take such steps as are necessary, subject to the consent of the Engineer, to expedite progress so as to comply with the Time for Completion. The Contractor shall not be entitled to any additional payment for taking such steps. If, as a result of any notice given by the Engineer under this Clause, the Contractor considers that it is necessary to do any work at night or on locally recognised days of rest, he shall be entitled to seek the consent of the Engineer so to do. Provided that if any steps, taken by the Contractor in meeting his obligations under this Clause, involve the Employer in additional supervision costs, such costs shall, after due consultation with the Employer and the Contractor, be determined by the Engineer and shall be recoverable from the Contractor by the Employer, and may be deducted by the Employer from any monies due or to become due to the Contractor and the Engineer shall notify the Contractor accordingly, with a copy to the Employer.”

Furthermore, Sub-Clause 63.1, Default of Contractor, states “If the Contractor is ……., or if the Engineer certifies to the Employer, with a copy to the Contractor, that, in his opinion, the Contractor: 

 (a) has repudiated the Contract, or 

(b) without reasonable excuse has failed 

(i) to commence the Works in accordance with Sub-Clause 41.1, or 

(ii) to proceed with the Works, or any Section thereof, within 28 days after receiving notice pursuant to Sub-Clause 46.1, or …………..

then the Employer may, after giving 14 days' notice to the Contractor, enter upon the Site and the Works and terminate the employment of the Contractor without thereby releasing the Contractor from any of his obligations or liabilities under the Contract, or affecting the rights and authorities conferred on the Employer or the Engineer by the Contract, and may himself complete the Works or may employ any other contractor to complete the Works. The Employer or such other contractor may use for such completion so much of the Contractor's Equipment, Temporary Works and materials as he or they may think proper.”(Emphasis added and irrelevant text related to contractor’s insolvency omitted)

Hence, the Employer was entitled to determine your employment whenever it was shown that you are not proceeding diligently with the works, however this is subject to A giving you a 28 days prior notice, which he failed to do, that’s why E argument is completely correct, that while he was entitled to determine your employment, he couldn’t do so because of the poor standard of contract administration by A.
Moreover, the lack of proceeding with due diligence was shown by the court to be enough to determine the contractor’s employment although it is not considered a breach of contract on its own right (this is if the contract did not have an express obligation of proceeding with due diligence), this was reflected in Greater London Council v Cleveland Bridge & Engineering Co Ltd TC "Greater London Council v Cleveland Bridge & Engineering Co Ltd" \f D \l "1"  (1986) 34 BLR 50 (CA); affirming (1984) 34 BLR 50; CILL 106, in which Staughton J stated “Accordingly, I conclude that although neglect by the contractors to execute the works with due diligence and expedition would entitle the employers to discharge them, under clause 19, it would not by itself be a breach of contract on the part of the contractors.”  
Also, Hudson (10) p.611 stated that in lengthy project it is essential for the employer to have a ready recourse and not wait until the completion date when it is clear from the lack of progress that the contract will not be finished on time.
[GOOD WORK]

Question 10

E demands that C returns to site and replaces all cladding at its own cost. C denies liability on the ground that (a) E did not rely on C for its skill in selecting the cladding material; (b) A was responsible for nominating the single source of supply; (c) XYZ has ceased trading; (d) all necessary care and skill was used in fixing the cladding and no competent contractor could have discovered the defect.

Advise C in its defence of all aspects of E’s claim. Conclude with a brief paragraph noting any difference in your advice if C had been a ‘design and build’ contractor. 
Answer
Dear Mr. C,

Please find our report for your sought advice as follows:-

Facts

· A specified XYZ as a single source supplier for cladding material.

· C complied, but later on cladding turned out to be defective.

Dispute

· E request C to fully replace the defective materials at its own cost.

· C denies any liability since A by specifying the material did not rely on his skill and judgment.

· C also depends on the fact that XYZ was a single source supplier

Legal Principles

· Contractor’s liability for specified single source supplier.

Analysis, Authorities and Conclusion
The argument here is whether or not the architect specification [??] of a supplier will exclude the Contractor’s liability for supplied goods.
Whilst your argument that E did not rely on your skill in selecting the cladding material is true, but it doesn’t however waive your liability of the fixed material, even if the material was from a single source of supply, we would like to refer you to the FIDIC 4, Sub-Clause 59.1, Definition of "Nominated Subcontractors", which defines the term Nominated Subcontractor as  “All specialists, merchants, tradesmen and others executing any work or supplying any goods, materials, Plant or services for which Provisional Sums are included in the Contract, who may have been or be nominated or selected or approved by the Employer or the Engineer, and all persons to whom by virtue of the provisions of the Contract the Contractor is required to subcontract shall, in the execution of such work or the supply of such goods, materials, Plant or services, be deemed to be subcontractors to the Contractor and are referred to in this Contract as "nominated Subcontractors" (Emphasis added). Hence, for the purpose of this case a specified supplier will be controlled by the provision of nominated subcontractors’ clause. Accordingly we further refer you to sub-clause 59.2, Nominated Subcontractors; Objection to Nomination, which states “The Contractor shall not be required by the Employer or the Engineer, or be deemed to be under any obligation, to employ any nominated Subcontractor against whom the Contractor may raise reasonable objection, or who declines to enter into a subcontract with the Contractor containing provisions: 

 (a) that in respect of the work, goods, materials, Plant or services the subject of the subcontract, the nominated Subcontractor will undertake towards the Contractor such obligations and liabilities as will enable the Contractor to discharge his own obligations and liabilities towards the Employer under the terms of the Contract and will save harmless and indemnify the Contractor from and against the same and from all claims, proceedings, damages, costs, charges and expenses whatsoever arising out of or in connection therewith, or arising out of or in connection with any failure to perform such obligations or to fulfill such liabilities, and 

 (b) that the nominated Subcontractor will save harmless and indemnify the Contractor from and against any negligence by the nominated Subcontractor, his agents, workmen and servants and from and against any misuse by him or them of any Temporary Works provided by the Contractor for the purposes of the Contract and from all claims as aforesaid.

Accordingly, the contractor is given a full authority to object to nomination (or specification) of a supplier that will refuse to include in his supply contract a full indemnification of all contractor’s liability towards the employer related to the supplied works. The fact that you failed to include such indemnity or to object to the specification is purely a contractor’s default, [THE SUPPLIER/ SUBCONTRACTOR IS INSOLVENT] and whilst it rendered you liable to the employer, it deprived you from the normal recourse against the supplier, who is the true party in default in that case. But in all cases the employer was in no default of any kind.

We would like also to refer you to the leading authority in such cases, which is Young & Martin v. McManus Childs TC "Young & Martin v. McManus Childs" \f D \l "1"  [1969] 1 AC 454; 2 All ER 1169; 9 BLR 77 (HL), in this case McManus was the developer of a housing estate. Young was roofing contractor who subcontracted the work to Acme Roofing. McManus‘s agent instructed the use of Somerset 13 roof tiles. Acme Roofing purchased tiles from sole manufacturer. 12 months after completion of construction, roof tiles were found to be defective due to a latent defect in batch purchased by Acme Roofing. It was held that whilst a duty for fitness for purpose is excluded in that case, because the employer by specifying a single source product did not rely on the skill and judgment of the contractor, on the other hand a duty of supplying material of good quality still exists and hence the contractor was held liable for the defected material. Lord Reid explained it very comprehensively by saying “If the contractor’s employer suffers loss by reason of the emergence of the latent defect, he will generally have no redress if he cannot recover damages from the contractor. But if he can recover damages the contractor will generally not have to bear the loss: he will have bought the defective material from a seller who will be liable under section 14 (2) of the Sale of Goods Act because the material was not of merchantable quality. And if that seller had in turn bought from someone else there will again be liability so that there will be a chain of liability from the employer who suffers the damage back to the author of the defect. Of course the chain may be broken because the contractor (or an earlier buyer) may have agreed to enter into a contract under which his supplier excluded or limited his ordinary liability under the Sale of Goods Act. But in general that has nothing to do with the employer and should not deprive him of his remedy. If the contractor chooses to buy on such terms he takes the risk of having to bear the loss himself if the goods prove to be defective.”. Moreover, Lord Reid discussed the matter of sole supplier as follows “The specialty in the present case is that these tiles were only made by one manufacturer. So the contractor had to buy them from him or from someone who bought from him. Why should that make any difference? It would make a difference if that manufacturer was only willing to sell on terms which excluded or limited his ordinary liability under the Sale of Goods Act, and that fact was known to the employer and the contractor when they made their contract” [CITE SOURCE IE PAGE NUMBER.]
Accordingly, it is very obvious that this case is identical to the current dispute, and the fact that a sole supplier (XYZ) was specified by the employer did not alleviate the contractor’s liability towards providing material of good quality except if the supplier was only willing to sell on terms excluding their liability (which is not shown to be the case) which would have allowed you to object on their nomination, the only difference that occurred from A specifying XYZ was waiving your liability towards providing material that’s fit for its own purpose, which is not the subject of dispute here. It follows from this conclusion that this risk was undertaken by the contractor, and hence the fact that XYZ ceased trading is an integral part of this risk, and does not change the contractor’s liability towards the employer.
On the other hand if your contract with E excluded your ability to object to the supplier’s specification, this would have waived your liability towards any default of supplied material by a specified supplier (Gloucestershire County Council v Richardson TC "Gloucestershire County Council v Richardson" \f D \l "1"  [1969] 1 AC 480; [1968] 2 All ER 1181 (HL)). That’s why some employers opt to avoid all this hassle by forcing their contractors to provide a collateral warranty in their favor from the supplier.
On the other hand, if your contract with E was a design and build contract, this outcome would have changed in many aspects, first of all, there would have been no architect in the project and consequently nobody would have specified XYZ and you would have been the sole point of responsibility of providing a full package deal to E. based on this situation, not only you would have owned a duty to provide material of good quality, but a higher duty of providing project that is fit for its own purpose would have been imposed on you.
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Referenced FIDIC 4 Clauses

The following is the full text of clauses used throughout the assignment for ease of reference

Any reference to FIDIC 4 throughout the assignment is a reference to the Federation Internationale des Ingenieurs-Conseils (FIDIC), Conditions of Contract For Works of Civil Engineering Construction, Fourth Edition, 1987 (reprinted 1992), Geneva, FIDIC

DEFINITIONS AND INTERPRETATION TC "DEFINITIONS AND INTERPRETATION" \f C \l "1"  






1.1 Definitions 






In the Contract (as hereinafter defined) the following words and expressions shall have the meanings hereby assigned to them, except where the context otherwise requires:

(a)(i) "Employer" means the person named as such in Part II of these Conditions and the legal successors in title to such person, but not (except with the consent of the Contractor) any assignee of such person. 

(ii) "Contractor" means the person whose tender has been accepted by the Employer and the legal successors in title to such person, but not (except with the consent of the Employer) any assignee of such person.

(iii) "Subcontractor" means any person named in the Contract as a Subcontractor for a part of the Works or any person to whom a part of the Works has been subcontracted with the consent of the Engineer and the legal successors in title to such person, but not any assignee of any such person. 

(iv) "Engineer'' means the person appointed by the Employer to act as Engineer for the purposes of the Contract and named as such in Part II of these Conditions. 

(v) "Engineer's Representative" means a person appointed from time to time by the Engineer under Sub-Clause 2.2. 

(b)(i) "Contract" means these Conditions (Parts I and II), the Specification, the Drawings, the Bill of Quantities, the Tender, the Letter of Acceptance, the Contract Agreement (if completed) and such further documents as may be expressly incorporated in the Letter of Acceptance or Contract Agreement (if completed). 

(ii) ''Specification" means the specification of the Works included in the Contract and any modification thereof or addition thereto made under Clause 51 or submitted by the Contractor and approved by the Engineer. 

(iii) "Drawings'' means all drawings, calculations and technical information of a like nature provided by the Engineer to the Contractor under the Contract and all drawings, calculations, samples, patterns, models, operation and maintenance manuals and other technical information of a like nature submitted by the Contractor and approved by the Engineer.

(iv) ''Bill of Quantities'' means the priced and completed bill of quantities forming part of the Tender. 

(v) ''Tender" means the Contractor's priced offer to the Employer for the execution and completion of the Works and the remedying of any defects therein in accordance with the provisions of the Contract, as accepted by the Letter of Acceptance. 

(vi) "Letter of Acceptance" means the formal acceptance by the Employer of the Tender. 

(vii) ''Contract Agreement'' means the contract agreement (if any) referred to in Sub-Clause 9.1. 

(viii) "Appendix to Tender" means the appendix comprised in the form of Tender annexed to these Conditions. 

(c)(i) "Commencement Date" means the date upon which the Contractor receives the notice to commence issued by the Engineer pursuant to Clause 41. 

(ii) "Time for Completion" means the time for completing the execution of and passing the Tests on Completion of the Works or any Section or part thereof as stated in the Contract (or as extended under Clause 44) calculated from the Commencement Date.

(d)(i) ''Tests on Completion'' means the tests specified in the Contract or otherwise agreed by the Engineer and the Contractor which are to be made by the Contractor before the Works or any Section or part thereof are taken over by the Employer. 

(ii) ''Taking-Over Certificate'' means a certificate issued pursuant to Clause 48. 

(e)(i) ''Contract Price'' means the sum stated in the Letter of Acceptance as payable to the Contractor for the execution and completion of the Works and the remedying of any defects therein in accordance with the provisions of the Contract. 

(ii) "Retention Money" means the aggregate of all monies retained by the Employer pursuant to Sub-Clause 60.2(a). 

(iii) "Interim Payment Certificate" means any certificate of payment issued by the Engineer other than the Final Payment Certificate.

(iv) "Final Payment Certificate" means the certificate of payment issued by the Engineer pursuant to Sub-Clause 60.8.

(f)(i) "Works" means the Permanent Works and the Temporary Works or either of them as appropriate. 

(ii) ''Permanent Works'' means the permanent works to be executed (including Plant) in accordance with the Contract. 

(iii) "Temporary Works'' means all temporary works of every kind (other than Contractor's Equipment) required in or about the execution and completion of the Works and the remedying of any defects therein. 

(iv) ''Plant" means machinery, apparatus and the like intended to form or forming part of the Permanent Works. 

(v) "Contractor's Equipment'' means all appliances and things of whatsoever nature (other. than Temporary Works) required for the execution and completion of the Works and the remedying of any defects therein, but does not include Plant, materials or other things intended to form or forming part of the Permanent Works

(vi) ''Section'' means a part of the Works specifically identified in the Contract as a Section. 

(vii) ''Site'' means the places provided by the Employer where the Works are to be executed and any other places as may be specifically designated in the Contract as forming part of the Site. 

(g)(i) ''cost" means all expenditure properly incurred or to be incurred, whether on or off the Site, including overhead and other charges properly allocable thereto but does not include any allowance for profit. 

(ii) ''day" means calendar day. 

(iii) "foreign currency" means a currency of a country other than that in which the Works are to be located. 

(iv) ''writing" means any hand-written, type-written, or printed communication, including telex, cable and facsimile transmission.  
19.1 Safety, Security and Protection of the Environment TC "19.1 Safety, Security and Protection of the Environment" \f C \l "1"  

The Contractor shall, throughout the execution and completion of the Works and the remedying of any defects therein: 

(a) have full regard for the safety of all persons entitled to be upon the Site and keep the Site (so far as the same is under his control) and the Works (so far as the same are not completed or occupied by the Employer) in an orderly state appropriate to the avoidance of danger to such persons, and 

(b) provide and maintain at his own cost all lights, guards, fencing, warning signs and watching, when and where necessary or required by the Engineer or by any duly constituted authority, for the protection of the Works or for the safety and convenience of the public or others, and 

(c) take all reasonable steps to protect the environment on and off the Site and to avoid damage or nuisance to persons or to property of the public or others resulting from pollution, noise or other causes arising as a consequence of his methods of operation.

19.2 Employer's Responsibilities 

If under Clause 31 the Employer shall carry out work on the Site with his own workmen he shall, in respect of such work: 

 (a) have full regard to the safety of all persons entitled to be upon the Site, and 

 (b) keep the Site in an orderly state appropriate to the avoidance of danger to such persons. If under Clause 31 the Employer shall employ other contractors on the Site he shall require them to have the same regard for safety and avoidance of danger.

39.1 Removal of Improper Work, Materials or Plant TC "39.1 Removal of Improper Work, Materials or Plant" \f C \l "1"  

The Engineer shall have authority to issue instructions from time to time, for:

(a) the removal from the Site, within such time or times as may be specified in the instruction, of any materials or Plant which, in the opinion of the Engineer, are not in accordance with the Contract, 

 (b) the substitution of proper and suitable materials or Plant, and 

 (c) the removal and proper re-execution, notwithstanding any previous test thereof or interim payment therefor, of any work which, in respect of 

 (i) materials, Plant or workmanship, or 

 (ii) design by the Contractor or for which he is responsible, 

is not, in the opinion of the Engineer, in accordance with the Contract.

39.2 Default of Contractor in Compliance TC "39.2 Default of Contractor in Compliance" \f C \l "1" 
In case of default on the part of the Contractor in carrying out such instruction within the time specified therein or, if none, within a reasonable time, the Employer shall be entitled to employ and pay other persons to carry out the same and all costs consequent thereon or incidental thereto shall, after due consultation with the Employer and the Contractor, be determined by the Engineer and shall be recoverable from the Contractor by the Employer, and may be deducted by the Employer from any monies due or to become due to the Contractor and the Engineer shall notify the Contractor accordingly, with a copy to the Employer.

41.1 Commencement of Works TC "41.1 Commencement of Works" \f C \l "1"  

The Contractor shall commence the Works as soon as is reasonably possible after the receipt by him of a notice to this effect from the Engineer, which notice shall be issued within the time stated in the Appendix to Tender after the date of the Letter of Acceptance. Thereafter, the Contractor shall proceed with the Works with due expedition and without delay.

43.1 Time for Completion TC "43.1 Time for Completion" \f C \l "1"  

The whole of the Works and, if applicable, any Section required to be completed within a particular time as stated in the Appendix to Tender, shall be completed, in accordance with the provisions of Clause 48, within the time stated in the Appendix to Tender for the whole of the Works or the Section (as the case may be), calculated from the Commencement Date, or such extended time as may be allowed under Clause 44.

44.1 Extension of Time for Completion TC "44.1 Extension of Time for Completion" \f C \l "1"  

In the event of 

(a) the amount or nature of extra or additional work, or 

(b) any cause of delay referred to in these Conditions, or 

(c) exceptionally adverse climatic conditions, or 

(d) any delay, impediment or prevention by the Employer, or 

(e) other special circumstances which may occur, other than through a default of or breach of contract by the Contractor or for which he is responsible, 

being such as fairly to entitle the Contractor to an extension of the Time for Completion of the Works, or any Section or part thereof, the Engineer shall, after due consultation with the Employer and the Contractor, determine the amount of such extension and shall notify the Contractor accordingly, with a copy to the Employer. 

44.2 Contractor to Provide Notification and Detailed Particulars TC "44.2 Contractor to Provide Notification and Detailed Particulars" \f C \l "1"  

Provided that the Engineer is not bound to make any determination unless the Contractor has 

(a) within 28 days after such event has first arisen notified the Engineer with the Employer, and 

(b) within 28 days, or such other reasonable time as may be agreed by the Engineer, after such notification submitted to the Engineer detailed particulars of any extension of time to which he may consider himself entitled in order that such submission may be investigated at the time. 

44.3 Interim Determination of Extension TC "44.3 Interim Determination of Extension" \f C \l "1"  

Provided also that where an event has a continuing effect such that it is not practicable for the Contractor to submit detailed particulars within the period of 28 days referred to in Sub-Clause 44.2(b), he shall nevertheless be entitled to an extension of time provided that he has submitted to the Engineer interim particulars at intervals of not more than 28 days and final particulars within 28 days of the end of the effects resulting from the event. On receipt of such interim particulars, the Engineer shall, without undue delay, make an interim determination of extension of time and, on receipt of the final particulars, the Engineer shall review all the circumstances and shall determine an overall extension of time in regard to the event. In both such cases the Engineer shall notify the Contractor accordingly, with a copy to the Employer. No final review shall result in a decrease of any extension of time already determined by the Engineer.
46.1 Rate of Progress TC "46.1 Rate of Progress" \f C \l "1" 
If for any reason, which does not entitle the Contractor to an extension of time, the rate of progress of the Works or any Section is at any time, in the opinion of the Engineer, too slow to comply. with the Time for Completion, the Engineer shall so notify the Contractor who shall thereupon take such steps as are necessary, subject to the consent of the Engineer, to expedite progress so as to comply with the Time for Completion. The Contractor shall not be entitled to any additional payment for taking such steps. If, as a result of any notice given by the Engineer under this Clause, the Contractor considers that it is necessary to do any work at night or on locally recognised days of rest, he shall be entitled to seek the consent of the Engineer so to do. Provided that if any steps, taken by the Contractor in meeting his obligations under this Clause, involve the Employer in additional supervision costs, such costs shall, after due consultation with the Employer and the Contractor, be determined by the Engineer and shall be recoverable from the Contractor by the Employer, and may be deducted by the Employer from any monies due or to become due to the Contractor and the Engineer shall notify the Contractor accordingly, with a copy to the Employer.

47.1 Liquidated Damages for Delay TC "47.1 Liquidated Damages for Delay" \f C \l "1"  

If the Contractor fails to comply with the Time for Completion in accordance with Clause 48, for the whole of the Works or, if applicable, any Section within the relevant time prescribed by Clause 43, then the Contractor shall pay to the Employer the relevant sum stated in the Appendix to Tender as liquidated damages for such default and not as a penalty (which sum shall be the only monies due from the Contractor for such default) for every day or part of a day which shall elapse between the relevant Time for Completion and the date stated in a Taking-Over Certificate of the whole of the Works or the relevant Section, subject to the applicable limit stated in the Appendix to Tender. The Employer may, without prejudice to any other method of recovery, deduct the amount of such damages from any monies due or to become due to the Contractor. The payment or deduction of such damages shall not relieve the Contractor from his obligation to complete the Works, or from any other of his obligations and liabilities under the Contract. 

47.2 Reduction of Liquidated Damages TC "47.2 Reduction of Liquidated Damages" \f C \l "1" 
If, before the Time for Completion of the whole of the Works or, if applicable, any Section, a Taking-Over Certificate has been issued for any part of the Works or of a Section, the liquidated damages for delay in completion of the remainder of the Works or of that Section shall, for any period of delay after the date stated in such Taking-Over Certificate, and in the absence of alternative provisions in the Contract, be reduced in the proportion which the value of the part so certified bears to the value of the whole of the Works or Section, as applicable. The provisions of this Sub-Clause shall only apply to the rate of liquidated damages and shall not affect the limit thereof.

48.1 Taking-Over Certificate TC "48.1 Taking-Over Certificate" \f C \l "1"  

When the whole of the Works have been substantially completed and have satisfactorily passed any Tests on Completion prescribed by the Contract, the Contractor may give a notice to that effect to the Engineer, with a copy to the Employer, accompanied by a written undertaking to finish with due expedition any outstanding work during the Defects Liability Period. Such notice and undertaking shall be deemed to be a request by the Contractor for the Engineer to issue a Taking-Over Certificate in respect of the Works. The Engineer shall, within 21 days of the date of delivery of such notice, either issue to the Contractor, with a copy to the Employer, a Taking-Over Certificate, stating the date on which, in his opinion, the Works were substantially completed in accordance with the Contract, or give instructions in writing to the Contractor specifying all the work which, in the Engineer's opinion, is required to be done by the Contractor before the issue of such Certificate. The Engineer shall also notify the Contractor of any defects in the Works affecting substantial completion that may appear after such instructions and before completion of the Works specified therein. The Contractor shall be entitled to receive such Taking-Over Certificate within 21 days of completion, to the satisfaction of the Engineer, of the Works so specified and remedying any defects so notified. 

48.2 Taking-Over of Sections or Parts TC "48.2 Taking-Over of Sections or Parts" \f C \l "1"  

Similarly, in accordance with the procedure set out in Sub-Clause 48.1, the Contractor may request and the Engineer shall issue a Taking-Over Certificate in respect of: 

 (a) any Section in respect of which a separate Time for Completion is provided in the Appendix to Tender, or 

 (b) any substantial part of the Permanent Works which has been both completed to the satisfaction of the Engineer and, otherwise than as provided for in the Contract, occupied or used by the Employer, or 

(c) any part of the Permanent Works which the Employer has elected to occupy or use prior to completion (where such prior occupation or use is not provided for in the Contract or has not been agreed by the Contractor as a temporary measure). 

48.3 Substantial Completion of Parts TC "48.3 Substantial Completion of Parts" \f C \l "1"  

If any part of the Permanent Works has been substantially completed and has satisfactorily passed any Tests on Completion prescribed by the Contract, the Engineer may issue a Taking-Over Certificate in respect of that part of the Permanent Works before completion of the whole of the Works and, upon the issue of such Certificate, the Contractor shall be deemed to have undertaken to complete with due expedition any outstanding work in that part of the Permanent Works during the Defects Liability Period. 

48.4 Surfaces Requiring Reinstatement TC "48.4 Surfaces Requiring Reinstatement" \f C \l "1" 
Provided that a Taking-Over Certificate given in respect of any Section or part of the Permanent Works before completion of the whole of the Works shall not be deemed to certify completion of any ground or surfaces requiring reinstatement, unless such Taking-Over Certificate shall expressly so state.

51.1 Variations TC "51.1 Variations" \f C \l "1"  

The Engineer shall make any variation of the form, quality or quantity of the Works or any part thereof that may, in his opinion, be necessary and for that purpose, or if for any other reason it shall, in his opinion, be appropriate, he shall have the authority to instruct the Contractor to do and the Contractor shall do any of the following: 

 (a) increase or decrease the quantity of any work included in the Contract, 

 (b) omit any such work (but not if the omitted work is to be carried out by the Employer or by another contractor), 

 (c) change the character or quality or kind of any such work, 

 (d) change the levels, lines, position and dimensions of any part of the Works, 

 (e) execute additional work of any kind necessary for the completion of the Works, 

 (f) change any specified sequence or timing of construction of any part of the Works. 

 No such variation shall in any way vitiate or invalidate the Contract, but the effect, if any, of all such variations shall be valued in accordance with Clause 52. Provided that where the issue of an instruction to vary the Works is necessitated by some default of or breach of contract by the Contractor or for which he is responsible, any additional cost attributable to such default shall be borne by the Contractor. 

51.2 Instructions for Variations TC "51.2 Instructions for Variations" \f C \l "1"  

The Contractor shall not make any such variation without an instruction of the Engineer. Provided that no instruction shall be required for increase or decrease in the quantity of any work where such increase or decrease is not the result of an instruction given under this Clause, but is the result of the quantities exceeding or being less than those stated in the Bill of Quantities.

52.1 Valuation of Variations TC "52.1 Valuation of Variations" \f C \l "1" 
All variations referred to in Clause 51 and any additions to the Contract Price which are required to be determined in accordance with Clause 52 (for the purposes of this Clause referred to as "varied work"), shall be valued at the rates and prices set out in the Contract if, in the opinion of the Engineer, the same shall be applicable. If the Contract does not contain any rates or prices applicable to the varied work, the rates and prices in the Contract shall be used as the basis for valuation so far as may be reasonable, failing which, after due consultation by the Engineer with the Employer and the Contractor, suitable rates or prices shall be agreed upon between the Engineer and the Contractor. In the event of disagreement the Engineer shall fix such rates or prices as are, in his opinion, appropriate and shall notify the Contractor accordingly, with a copy to the Employer. Until such time as rates or prices are agreed or fixed, the Engineer shall determine provisional rates or prices to enable on-account payments to be included in certificates issued in accordance with Clause 60. 

52.2 Power of Engineer to Fix Rates TC "52.2 Power of Engineer to Fix Rates" \f C \l "1"  

 Provided that if the nature or amount of any varied work relative to the nature or amount of the whole of the Works or to any part thereof, is such that, in the opinion of the Engineer, the rate or price contained in the Contract for any item of the Works is, by reason of such varied work, rendered inappropriate or inapplicable, then, after due consultation by the Engineer with the Employer and the Contractor, a suitable rate or price shall be agreed upon between the Engineer and the Contractor. In the event of disagreement the Engineer shall fix such other rate or price as is, in his opinion, appropriate and shall notify the Contractor accordingly, with a copy to the Employer. Until such time as rates or prices are agreed or fixed, the Engineer shall determine provisional rates or prices to enable on-account payments to be included in certificates issued in accordance with Clause 60. 

Provided also that no varied work instructed to be done by the Engineer pursuant to Clause 51 shall be valued under Sub-Clause 52.1 or under this Sub-Clause unless, within 14 days of the date of such instruction and, other than in the case of omitted work, before the commencement of the varied work, notice shall have been given either: 

 (a) by the Contractor to the Engineer of his intention to claim extra payment or a varied rate or price, or 

 (b) by the Engineer to the Contractor of his intention to vary a rate or price. 
52.3 Variations Exceeding 15 percent TC "52.3 Variations Exceeding 15 percent" \f C \l "1"  
 If, on the issue of the Taking-Over Certificate for the whole of the Works, it is found that as a result of: 

 (a) all varied work valued under Sub Clauses 52.1 and 52.2, and 

 (b) all adjustments upon measurement of the estimated quantities set out in the Bill of Quantities, excluding Provisional Sums, dayworks and adjustments of price made under Clause 70, 

but not from any other cause, there have been additions to or deductions from the Contract Price which taken together are in excess of 15 per cent of the ''Effective Contract Price" (which for the purposes of this Sub-Clause shall mean the Contract Price, excluding Provisional Sums and allowance for dayworks, if any) then and in such event (subject to any action already taken under any other Sub-Clause of this Clause), after due consultation by the Engineer with the Employer and the Contractor, there shall be added to or deducted from the Contract Price such further sum as may be agreed between the Contractor and the Engineer or, failing agreement, determined by the Engineer having regard to the Contractor's Site and general overhead costs of the Contract. The Engineer shall notify the Contractor of any determination made under this Sub-Clause, with a copy to the Employer. Such sum shall be based only on the amount by which such additions or deductions shall be in excess of 15 per cent of the Effective Contract Price. 

52.4 Daywork TC "52.4 Daywork" \f C \l "1"  

 The Engineer may, if in his opinion it is necessary or desirable, issue an instruction that any varied work shall be executed on a daywork basis. The Contractor shall then be paid for such varied work under the terms set out in the daywork schedule included in the Contract and at the rates and prices affixed thereto by him in the Tender. 

The Contractor shall furnish to the Engineer such receipts or other vouchers as may be necessary to prove the amounts paid and, before ordering materials, shall submit to the Engineer quotations for the same for his approval. 

 In respect of such of the Works executed on a daywork basis, the Contractor shall, during the continuance of such work, deliver each day to the Engineer an exact list in duplicate of the names, occupation and time of all workmen employed on such work and a statement, also in duplicate, showing the description and quantity of all materials and Contractor's Equipment used thereon or therefor other than Contractor's Equipment which is included in the percentage addition in accordance with such daywork schedule. One copy of each list and statement will, if correct, or when agreed, be signed by the Engineer and returned to the Contractor. 

At the end of each month the Contractor shall deliver to the Engineer a priced statement of the labour, materials and Contractor's Equipment, except as aforesaid, used and the Contractor shall not be entitled to any payment unless such lists and statements have been fully and punctually rendered. Provided always that if the Engineer considers that for any reason the sending of such lists or statements by the Contractor, in accordance with the foregoing provision, was impracticable he shall nevertheless be entitled to authorise payment for such work, either as daywork, on being satisfied as to the time employed and the labour, materials and Contractor's Equipment used on such work, or at such value therefor as shall, in his opinion, be fair and reasonable.

59.1
Definition of "Nominated Subcontractors" TC "59.1
Definition of \"Nominated Subcontractors\"" \f C \l "1" 
All specialists, merchants, tradesmen and others executing any work or supplying any goods, materials, Plant or services for which Provisional Sums are included in the Contract, who may have been or be nominated or selected or approved by the Employer or the Engineer, and all persons to whom by virtue of the provisions of the Contract the Contractor is required to subcontract shall, in the execution of such work or the supply of such goods, materials, Plant or services, be deemed to be subcontractors to the Contractor and are referred to in this Contract as "nominated Subcontractors".

59.2
Nominated Subcontractors; Objection to Nomination TC "59.2
Nominated Subcontractors; Objection to Nomination" \f C \l "1" 
The Contractor shall not be required by the Employer or the Engineer, or be deemed to be under any obligation, to employ any nominated Subcontractor against whom the Contractor may raise reasonable objection, or who declines to enter into a subcontract with the Contractor containing provisions: 

 (a) that in respect of the work, goods, materials, Plant or services the subject of the subcontract, the nominated Subcontractor will undertake towards the Contractor such obligations and liabilities as will enable the Contractor to discharge his own obligations and liabilities towards the Employer under the terms of the Contract and will save harmless and indemnify the Contractor from and against the same and from all claims, proceedings, damages, costs, charges and expenses whatsoever arising out of or in connection therewith, or arising out of or in connection with any failure to perform such obligations or to fulfil such liabilities, and 

 (b) that the nominated Subcontractor will save harmless and indemnify the Contractor from and against any negligence by the nominated Subcontractor, his agents, workmen and servants and from and against any misuse by him or them of any Temporary Works provided by the Contractor for the purposes of the Contract and from all claims as aforesaid.

60.1 Monthly Statements TC "60.1 Monthly Statements" \f C \l "1"  

The Contractor shall submit to the Engineer after the end of each month six copies, each signed by the Contractor's representative approved by the Engineer in accordance with Sub-Clause 15.1, of a statement, in such form as the Engineer may from time to time prescribe, showing the amounts to which the Contractor considers himself to be entitled up to the end of the month in respect of 

(a) the value of the Permanent Works executed 

(b) any other items in the Bill of Quantities including those for Contractor's Equipment, Temporary Works, dayworks and the like 

(c) the percentage of the invoice value of listed materials, all as stated in the Appendix to Tender, and Plant delivered by the Contractor on the Site for incorporation in the Permanent Works but not incorporated in such Works 

(d) adjustments under Clause 70 

(e) any other sum to which the Contractor may be entitled under the Contract or otherwise.

60.2 Monthly Payments TC "60.2 Monthly Payments" \f C \l "1"  

The Engineer shall, within 28 days of receiving such statement, deliver to the Employer an Interim Payment Certificate stating the amount of payment to the Contractor which the Engineer considers due and payable in respect of such statement, subject: 

(a) firstly, to the retention of the amount calculated by applying the Percentage of Retention stated in the Appendix to Tender, to the amount to which the Contractor is entitled under paragraphs (a), (b), (c) and (e) of Sub-Clause 60.1 until the amount so retained reaches the limit of Retention Money stated in the Appendix to Tender, and 

(b) secondly, to the deduction, other than pursuant to Clause 47, of any sums which may have become due and payable by the Contractor to the Employer. 

Provided that the Engineer shall not be bound to certify any payment under this Sub-Clause if the net amount thereof, after all retentions and deductions, would be less than the Minimum Amount of Interim Payment Certificates stated in the Appendix to Tender. 

Notwithstanding the terms of this Clause or any other Clause of the Contract no amount will be certified by the Engineer for payment until the performance security, if required under the Contract, has been provided by the Contractor and approved by the Employer.
60.10 Time for Payment TC "60.10 Time for Payment" \f C \l "1"  

The amount due to the Contractor under any Interim Payment Certificate issued by the Engineer pursuant to this Clause, or to any other term of the Contract, shall, subject to Clause 47, be paid by the Employer to the Contractor within 28 days after such Interim Payment Certificate has been delivered to the Employer, or, in the case of the Final Payment Certificate referred to in Sub-Clause 60.8, within 56 days, after such Final Payment Certificate has been delivered to the Employer. In the event of the failure of the Employer to make payment within the times stated, the Employer shall pay to the Contractor interest at the rate stated in the Appendix to Tender upon all sums unpaid from the date by which the same should have been paid. The provisions of this Sub-Clause are without prejudice to the Contractor's entitlement under Clause 69 or otherwise.

63.1 Default of Contractor TC "63.1 Default of Contractor" \f C \l "1"  

If the Contractor is deemed by law unable to pay his debts as they fall due, or enters into voluntary or involuntary bankruptcy, liquidation or dissolution (other than a voluntary liquidation for the purposes of amalgamation or reconstruction), or becomes insolvent, or makes an arrangement with, or assignment in favour of, his creditors, or agrees to carry out the Contract under a committee of inspection of his creditors, or if a receiver, administrator, trustee or liquidator is appointed over any substantial part of his assets, or if, under any law or regulation relating to reorganization, arrangement or readjustment of debts, proceedings are commenced against the Contractor or resolutions passed in connection with dissolution or liquidation or if any steps are taken to enforce any security interest over a substantial part of the assets of the Contractor, or if any act is done or event occurs with respect to the Contractor or his assets which, under any applicable law has a substantially similar effect to any of the foregoing acts or events, or if the Contractor has contravened Sub-Clause 3.1, or has an execution levied on his goods, or if the Engineer certifies to the Employer, with a copy to the Contractor, that, in his opinion, the Contractor: 

 (a) has repudiated the Contract, or 

 (b) without reasonable excuse has failed 

(i) to commence the Works in accordance with Sub-Clause 41.1, or 

(ii) to proceed with the Works, or any Section thereof, within 28 days after receiving notice pursuant to Sub-Clause 46.1, or 

(c) has failed to comply with a notice issued pursuant to Sub-Clause 37.4 or an instruction issued pursuant to Sub-Clause 39.1 within 28 days after having received it, or 

(d) despite previous warning from the Engineer, in writing, is otherwise persistently or flagrantly neglecting to comply with any of his obligations under the Contract, or 

(e) has contravened Sub-Clause 4.1, 

then the Employer may, after giving 14 days' notice to the Contractor, enter upon the Site and the Works and terminate the employment of the Contractor without thereby releasing the Contractor from any of his obligations or liabilities under the Contract, or affecting the rights and authorities conferred on the Employer or the Engineer by the Contract, and may himself complete the Works or may employ any other contractor to complete the Works. The Employer or such other contractor may use for such completion so much of the Contractor's Equipment, Temporary Works and materials as he or they may think proper.

63.3 Payment after Termination TC "63.3 Payment after Termination" \f C \l "1"  

 If the Employer terminates the Contractor's employment under this Clause, he shall not be liable to pay to the Contractor any further amount (including damages) in respect of the Contract until the expiration of the Defects Liability Period and thereafter until the costs of execution, completion and remedying of any defects, damages for delay in completion (if any) and all other expenses incurred by the Employer have been ascertained and the amount thereof certified by the Engineer. The Contractor shall then be entitled to receive only such sum (if any) as the Engineer may certify would have been payable to him upon due completion by him after deducting the said amount. If such amount exceeds the sum which would have been payable to the Contractor on due completion by him, then the Contractor shall, upon demand, pay to the Employer the amount of such excess and it shall be deemed a debt due by the Contractor to the Employer and shall be recoverable accordingly.

67.1 Engineer's Decision TC "67.1 Engineer's Decision" \f C \l "1"  

If a dispute of any kind whatsoever arises between the Employer and the Contractor in connection with, or arising out of, the Contract or the execution of the Works, whether during the execution of the Works or after their completion and whether before or after repudiation or other termination of the Contract, including any dispute as to any opinion, instruction, determination, certificate or valuation of the Engineer, the matter in dispute shall, in the first place, be referred in writing to the Engineer, with a copy to the other party. Such reference shall state that it is made pursuant to this Clause. No later than the eighty-fourth day after the day on which he received such reference the Engineer shall give notice of his decision to the Employer and the Contractor. Such decision shall state that it is made pursuant to this Clause. Unless the Contract has already been repudiated or terminated, the Contractor shall, in every case, continue to proceed with the Works with all due diligence and the Contractor and the Employer shall give effect forthwith to every such decision of the Engineer unless and until the same shall be revised, as hereinafter provided, in an amicable settlement or an arbitral award.

If either the Employer or the Contractor be dissatisfied with any decision of the Engineer, or if the Engineer fails to give notice of his decision on or before the eighty-fourth day after the day on which he received the reference, then either the Employer or the Contractor may, on or before the seventieth day after the day on which he received notice of such decision, or on or before the seventieth day after the day on which the said period of 84 days expired, as the case may be, give notice to the other party, with a copy for information to the Engineer, of his intention to commence arbitration, as hereinafter provided, as to the matter in dispute. Such notice shall establish the entitlement of the party giving the same to commence arbitration, as hereinafter provided, as to such dispute and, subject to Sub-Clause 67.4, no arbitration in respect thereof may be commenced unless such notice is given. 

If the Engineer has given notice of his decision as to a matter in dispute to the Employer and the Contractor and no notice of intention to commence arbitration as to such dispute has been given by either the Employer or the Contractor on or before the seventieth day after the day on which the parties received notice as to such decision from the Engineer, the said decision shall become final and binding upon the Employer and the Contractor

69.1 Default of Employer TC "69.1 Default of Employer" \f C \l "1"  

In the event of the Employer: 

(a) failing to pay to the Contractor the amount due under any certificate of the Engineer within 28 days after the expiry of the time stated in Sub-Clause 60.10 within which payment is to be made, subject to any deduction that the Employer is entitled to make under the Contract, or 

(b) interfering with or obstructing or refusing any required approval to the issue of any such certificate, or 

 (c) becoming bankrupt or, being a company, going into liquidation, other than for the purpose of a scheme of reconstruction or amalgamation, or 

 (d) giving notice to the Contractor that for unforeseen economic reasons it is impossible for him to continue to meet his contractual obligations, 

the Contractor shall be entitled to terminate his employment under the Contract by giving notice to the Employer, with a copy to the Engineer. Such termination shall take effect 14 days after the giving of the notice.

69.4 Contractor's Entitlement to Suspend Work TC "69.4 Contractor's Entitlement to Suspend Work" \f C \l "1"  

Without prejudice to the Contractor's entitlement to interest under Sub-Clause 60.10 and to terminate under Sub-Clause 69.1, the Contractor may, if the Employer fails to pay the Contractor the amount due under any certificate of the Engineer within 28 days after the expiry of the time stated in Sub-Clause 60.10 within which payment is to be made, subject to any deduction that the Employer is entitled to make under the Contract, after giving 28 days' prior notice to the Employer, with a copy to the Engineer, suspend work or reduce the rate of work. 

 If the Contractor suspends work or reduces the rate of work in accordance with the provisions of this Sub-Clause and thereby suffers delay or incurs cost the Engineer shall, after due consultation with the Employer and the Contractor, determine 

 (a) any extension of time to which the Contractor is entitled under Clause 44, and 

 (b) the amount of such costs, which shall be added to the Contract Price, and shall notify the Contractor accordingly, with a copy to the Employer.
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